United States Court of Appeals 
for the Second Circuit 



APPELLANT'S 

BRIEF 



Tt- Ion 


74-1012 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


LEON SEGAN, 

Plaintiff-Appellant, 

-against- 

DREYFUS CORPORATION, MARINE MIDIAND BANKS, INC., 
DREYFUS MARINE MIDLAND MANAGEMENT CORP., INTER- 
NATIONAL TELEPHONE AND’ TELEGRAPH CORP., LAZARD 
FRERES & CO., HOWARD STEIN, RICHARD A.M.C,, JOHNSON, 
JULIAN M. SMERLING, LAWRENCE M. GREENE, FELIX G. 
ROHATYN, ANDRE MEYER AND THE DREYFUS FUND, INC., 

Defendant-Appellees . 


On Appeal From the United States District Court, 
For the Southern District of New York 


BRIEF FOR PLAINTIFF-APPELLANT 


KAPLAN, KILSHEIMER & FOLEY 
Attorneys for Plaintiff-Appellant 
122 East 42nd Street 
New York, New York 10017 

\ 





TABLE OF CONTENTS 


Table of Authorities 3 

Issues Presented for Review.. 5 

Statement of the Case 7 

The Facts 8 

Investigatory Preparation for the Complaint..... 2 5 

Defendants First Motion - Seeking Dismissal or a 

More Definite Statement on the Basis of 
a Claim that the Complaint failed to 

Comply with Rule 9(b), F.R. Civ. P 27 

Plaintiff's Motion for Discovery to Frame a More 

Definite Statement and Defendants' Cross- 

Motion for Dismissal for Failure to File 

a More Definite Statement 34 

The Law 

Point I - The Complaint herein Complies with the 

Requirements of Rule 9(b), F.R. Civ. P 40 

A. The Complaint does particularize conclusory 

charges by Allegations of Ultimate Fact 41 


B. The Requirements of Rule 9(b), F.R. Civ. P. 
are satisfied by Inclusion in the Complaint 
of Allegations which Show the Basis for the 
Belief in the Conclusory Charges of Fraud 

which are Pleaded on Information and Belief.. 45 

C. The Particularization Requirement of Rule 
9(b), F.R. Civ. P. does not abrogate Rule 

8(a) and (e)(1) 47 

Point II - Reliance upon the Segal case is misplaced - 

it is inapposite 50 


Point III - If Detailed Evidentiary Allegations are re- 
quired under Rule 9(b), then Plaintiff should 
have been permitted to Discover them because 
many such details are controlled by Defendants 
and Direct Utilization by Plaintiff of those 
known to his Attorney would result in exposing 
the Identity of an Informant and other Work- 
Product 52 


1 


Point IV “ There is no Need and no Justification 

for Pleading which could subject Attor- 
ney's Work-Product to Exposure or 
Discovery 55 

Conclusion 56 

Addendum 57 


2 


TABLE OF AUTHORITIES 


CASES : 


Barnes v. Boyd (S.D,, W. Va., 1934) 8 F.Supp. 584 43 

Bell V. Novick Transfer Co . (D.C., Md., 1955) 17 F.R.D. 279 52 

Bjelka V. M. & Z. Mizeson Realty Co. . (N.Y., 1932) 146 Misc.l, 

260 N.y. Supp. 473...,. 42 

Boerstler y. Amer. Med. Assoc . (N.D., 111., 1954)16 F.R.D. 437.. 52 

C.I.T. Financial Corp ., v. Sachs (S .D. , N.Y„ , 1950) 10 F.R.D. 397. 41,47 

Chicago Title & Trus t Co. v. Fox Theatres Corp. (S.D..N.Y. . I960) 

182 F. Supp. 18 43 


Duane v. Altenburg (7 Cir., 1962) 297 F.2d 515. 


First V. U.S. 5 & 10 Cent Stores, inc . , (Ga., 1964) 110 Ga. App. 

237, 138 S.E.2d 186.... 42 

Flack-Beaue Lumber Co . v. Bass. (Ala., 1952) 258 Ala. 225, 62 

So. 2d 23 5 TTT.” 42 

Foster y. Holt (N.C., 1953) 237 N.C. 495, 75 S.E.2d 319 42,43 

Gerwin y . American News Co . (Tenn., 1954) 197 Tenn. 51, 270 
S.W.2d 3 54TT.T 42 

Hickey v. Ritz-Carlton Re staurant s- Hotel Co. (3 Cir.. 1938) 

96 P .2d 748 777.” 1 42 

Hickman v. Taylor 329 U.S. 495 (1947) 55 

Johnson v. Inter-Southern Life in s. Co. (Ky., 1932) 244 Ky. 83. 

50 S.W.2d 16; .T 42 

Kuenzell v. U.S . (N.D.,Cal,, 1957) 20 F.R.D. 96 52 

Loews, inc . v. Makinson (N.D., Ohio, 1950) 10 F.R.D. 36 41 

Doug V. Love (N.C., 1949) 230 N.C. 535, 53 S.E.2d 661 42,43 

Moessler v. U.S . (2 Cir., 1946) 158 F.2d 380.... 53 

N.Y.,N.H. & H. Ry. Co . v. New England Forwarding Co. (D.C.,R.I.. 

1953 ) 119 F.Supp. 380 43 


W 


Oliver V. Co ffman (Ind., 1942) 112 Ind. App. 507, 

45 N.E.2d 35l 

Paramount Film Dist. Co . v. jaffurs (W.D., Pa., 1951) 

11 F.R.D. 437 

Perrott v. U.S. Banking Corp . (D.C., Del., 1944) 

53 F.Supp. 953 

Re V. Fullop (E.D., 111., 1958) 22 F.R.D. 52 

Rhode V. Bartholemew (Cal. 1949) 94 Cal. App. 2d 272, 

210 P.2d 7G8 

Scervini v. Miles Laboratories, Inc . (S.D,., N.Y., 1951) 

11 F.R.D. 542 

Schoenbaum v. Firstbrook (2 Cir., 1968) 405 F.2d 215 

Segal v. Gordon et al . (2 Cir., 1972) 467 F.2d 602. 

Textile B anking Co., v. S. Starensier, Inc. (D.C., Mass., 
1965) 38 F.R.D. 492 , 7777 .. 

In Re Tucker Corp . (7 Cir., 1958) 256 F.2d 808 

U.S . V. Gill (W.D., Pa., 1957) 156 F.Supp. 955 

Wilson V. naught on (Ky., 1954) 266 S.W.2d 115, 41 ALR2d 950. 


42 

43 ■ 

41 
52 

42 

43 
54 

30,32, 
33,38, 39, 
50, 51 

41 

41 

43,47 

42 


STATUTES ; 

Rule 8 (28 U.S.C., Rule 8)... 

Rule 9(b) (28 U.S.C., Rule 9(b) 

Rule 26 (28 U.S.C., Rule 26) 53 

Rule 27 (28 U.S.C., Rule 27) 


40,41,46, 

47,48 

27,28,34, 
35,40,41, 
43,44,45, 
46,48, 56 

53 


4 


QUESTIONS PRESENTED 

1. Does a complaint meet the particularity 
requirement of Rule 9(b), F.R.Civ.P., if it particularizes 
the conclusory allegations of fraud with description, in 
terms of ultimate facts, of the fraudulent course of 
conduct complained of and illustrates the method of oper- 
ation by stating the details of one typical transaction? 

2. Are defendants entitled to further 
particularization of a complaint which does plead 
ultimate facts when they never have claimed any inability 
or difficulty in responding to the complaint as served? 

3. Should a plaintiff be permitted discovery 

for the purpose of either furnishing a more definite 

statement or framing an amended complaint where defendants 

^re in exclusive possession of the additional facts 

required to plead the alleged fraud with the particularity 

insisted upon by defendants and where direct utilization 

* 

by plaintiff of evidentiary facts revealed in a confiden- 
tial pre-complaint investigation would expose the 
identity of an informant and other work-product? 
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4. Where no need has been claimed or shown 
for access by opponents to an attorney’s work-product 
does Rule 9(b) F.R.Civ.P. require disclosure in a complaint 
of evidentiary details uncovered in the course of such 
work-product when the ultimate facts of the fraud have 
already been pleaded? 
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This is an appeal by plaintiff— appellant from 

an Order of the United States District Court for the 

Southern District of New York, Cannella J. (a-63-65)*, 

filed on May 12, 1973 directing the plaintiff to 

file a more definite statement and from a further Order 

(A-90,91), filed October 25, 1973 denying plaintiff's 

motion for discovery and granting defendants ' cross-motion 

*References in parenth/^ses are to pages of the Joint 
Appendix. 
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for dismissal of the Amended Complaint (the "Complaint") . 


THE FACTS 

’ • Plaintiff sued derivatively on behalf of 

defendant Dreyfus Fund, Inc. (the "Fund"), charging 
defendant Dreyfus Corporation, acting with the other 
defendants (other than the Fund) , in conclusory form, 
as follows: 

During the period from and after the year 

\ 

1969 the defendants Dreyfus Corporation, 

Howard Stein ("Stein"), Richard A.M.C. John- 
son ("Johnson".)., Julian M. Smerling ("Smerling") 
and Lawrence M. Greene ("Greene"), for their 
personal profit and to promote the business 
success of Dreyfus Marine Midland Management 
Corp. , with the knowledge, consent, cooperation 
and assistance of the other defendants (other 
than the Fund) , relying upon and utilizing 
the advantageous position of fiduciaries and 
investment advisors of the Fund: 

(i) Engaged in acts and practices, involving 

personal misconduct, constituting a breach 
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of the fiduciary duties which they owed 
to the Fund; 

(ii) employed a device, scheme or artifice to 
defraud the Fund; 

(iii) engaged in transactions, practices and 
a course of conduct which operated to 
defraud and deceive the Fund; 

(iv) acted in concert with defendants hazard 
Freres, Rohatyn and Meyer who, as brokers 
for a party or parties, other than the 
Fund, knowingly effected the sale of 
securities to the Fund, without prior 
disclosure in writing to the Fund, of 
the circumstances and capacity in which 
they were acting in concert with the 
said defendants hazard Freres, Rohatyn 
and Meyer and without obtaining the 

t 

consent of the Fund to such transaction 
or transactions; and 

(v) engage in acts practices and a course of 
conduct which, as to the Fund, was 
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fraudulent, deceptive and manipulative. 
See Complaint* paragraph 20 (A-11,12). 

These conclusory charges are supported in the 
Complaint by particularized allegations charging that 
the defendants (other than the Fund) engaged in a course 
of conduct whereby Dreyfus Corporation used its power 
and control over the buying power and financial resourses 
of the Fund to engage in transactions for the benefit of 
Dreyfus Corporation in violation of its fiduciary duties 
to the Fund, See Complaint paragraphs 20,23,25 and 26 
(A-11,12, 15, 16) . 

The Complaint further charges that in the 

proxy statements which Dreyfus Corporation caused to 

be issued annually to the shareholders of the Fund for 

the purpose of obtaining approval of the rehiring of 

Dreyfus Corporation as investment manager and advisor 

of the Fund, there was a failure to disclose the above 

mentioned self-dealing and breach of fiduciary duty by 

Dreyfus Corporation. See Complaint paragraph 28 (A-rl?) . 

*Mention herein of the "Complaint" is intended to refer 
to the Amended Complaint a copy of which is set forth in 
the Appendix. (A-7-21) . 
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These charges were further particularized in the Complaint 
as follows ; 

(a) Dreyfus Corporation acted as investment 
manager and advisor to the Fund under an 
agreement, renewed annually, which described 
its obligations to the Fund, These duties 
included the gathering of data, the formu- 
lation and implementation of investment 
programs, placing orders for the purchase 
and sale of securities and furnishing 
services of executive and clerical personnel 
as required to perform administrative 
functions. By reason of its position as 
investment manager and investment advisor 

of the Fund, Dreyfus Corporation and its 
officers and directors dominated and 
controlled the busin-^ss operations and 
affairs of the Fund, See Complaint 
paragraphs 7,16 (A-8,9,11), 

(b) Defendant Dreyfus Marine Midland Management 
Corp, ("Dreyfus Marine"), a New, York 
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corporation is a joint venture undertaken 
by Dreyfus Corporation with defendant 
Marine Midland Banks, Inc. ("Marine 
Midland"). Since August 1970 Dreyfus 
Marine has provided investment management 
and advisory services to pension funds, 
profit sharing plans and endowment 
accounts. The Fund had no interest in. 
and received no benefit from the operation 
of Dreyfus Marine. See Complaint para- 
graph 11 (A-9,10)'. 

(c) Defendants Stein, .Johnson and Greene, at 
all relevant times, were the three 
Investments Officers of the Fund and also 
were officers and/or directors of the 
Fund, Dreyfus Corporation and/or Dreyfus 
Marine. See Complaint paragraphs 12,13 
and 15 (A-10) . 

(i) Stein was Board Chairman of Dreyfus 
Corporation and Vice-Chairman of 
Dreyfus Marine. He was also President, 
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Chairitian and one of the three Invest- 
ment Officers of the Fund . See 
Complaint paragraph 12 (A-10) . 

(ii) Johnson was Vice-President of Dreyfus 
Corporation and President and a Direc- 
tor of Dreyfus Marine. He was also 
Vice-Chairman, a Director and one of 
the three Investment Officers of the 
Fund. See Complaint paragraph 13 
(A-10) . 

(iii) Greene was Vice-President, General 
Counsel and a Director of Dreyfus 
Corporation. He was also Secretary, 
Treasurer, and the third of the three 
Investment Officers of the Fund. See 
Complaint paragraph 15 (A-IO) . 

(d) Defendant Smerling was Vice-President of 
Dreyfus Corporation and also was Vice- 
President (Financial) of the Fund. See 
Complaint paragraph 14 (A-10). 

(e) Defendant International Telephone and 
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Telegraph Corp. ("I.T.T.") is a Delaware 
corporation with its principal office in 
the City of New York. The nature of the 
activities engaged in by this defendant are 
predescribed in the Complaint and are 
illustrated, infra. See Complaint 
paragraph 8 (A-9) . 

(f) Defendant Lazard Preres & Co, ("Lazard 
Freres") is a partnership engaged in the 
investment banking business with its 
principal office in the City of New York. 
Since 1965 this defendant has earned in 
excess of $6,500,000. in fees and com- 
missions for services performed for I.T.T. 
The nature of its participation in the 
course of conduct complained of herein 

is described in the Complaint and is 
illustrated infra. See Complaint paragraph 
9 (A-9) . 

(g) Defendants Andre Meyer ("Meyer”) and Felix 
G. Rohatyn ("Rohatyn") are partners in 


14 


Lazard Freres . Rohatyn is also a Director 
of I.T.T. and Meyer acted as investment 
banker for I.T.T, in the acquisition of 
the Hartford Fire Insurance Co. The 
nature of the activities of these defendants 
respecting the course of conduct complained 
of herein is described in the Complaint 
and is illustrated infra. See Complaint 
paragraphs 17 and 18 (A-11) . 

(h) From and after August 1970 defendants 
Marine Midland and Dreyfus Corporation 
participated in the management of and 
had a direct interest in the success of 
defendant Dreyfus Marine. During this 
period Dreyfus Corporation, its officers 
and directors, with the knowledge, consent, 
cooperation and assistance of defendants 
Marine Midland, I.T.T. , Lazard Freres, 
Rohatyn and Meyer engaged in seeking 
business opportunities for the benefit of 
defendant Dreyfus Marine. See Complaint 
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paragraph 19 (A-11) 


(i) The conduct of the defendants , other than 
the Fund, deprived the Fund, during the 
period from 1959 to 1971, of the dedicated, 
competent and honest assistance of its 
officers and directors and of its invest- 
ment manager and advisor. This occurred 
during a period when such assistance was 
most keenly needed as the net asset value 
of the Fund declined some $434,700,000. 
These losses were due in substantial 
part to the failure of Dreyfus Corporation, 
Stein, Johnson, Smerling and Greene to 
properly perform their fiduciary obli- 
gations to Dreyfus Fund and the cooperation 
of the other defendants (Other than the 
Fund) with them in accomplishing such 
fiduciary breaches. See Complaint para- 
graph 22 (A-15) . (These losses are not 
merely attributable to the general decline 
in the prices of securities during this 
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period. In addition to the drop in 
net asset value, in dollar amount, the 
Fund's performance in comparison the other 
mutual funds with which it competes, de- 
clined from its previously superior 
position to that of mediocre or poor 
performance) . 

(j) The conduct of the defendants, other than 
the Fund, deprived the Fund of the guidance, 
uninfluenced by motives of personal gain, 
which it should have received from Dreyfus 
Corporation and the defendants Stein, 
Johnson, Smerling and Greene. See Complaint 
paragraph 24 {A-15,16). 

(k) In so acting, the defendants, other than 
the Fund, through a conunon plan and 
understanding among them, brought about 
the diversion and channeling of profits, 
earnings and assets from the Fund to 
Dreyfus Marine resulting in an improper 
gain and enrichment by Dreyfus Marine in 
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the form of alleged renumeration for the 
management of over $200, 000,000 in assets. 

See Complaint paragraph 25 (A-16) . 

(l) The defendants Dreyfus Marine, Dreyfus 
Corporation, Marine Midland, Stein, Johnson, 
Smerling and Greene benefited from the 
diversion and channeling of profits, 
earnings and assets from the Fund and are 
liable and accountable to the Fund for 
their resulting gains and profits and 

for the damages sustained by the Fund 
due to their conduct. See Complaint 
paragraph 26 (A-16) . 

(m) The improper course of conduct resulting 
in the above described self-dealing was 
not disclosed to the shareholders of the 
Fund. By reason of such misconduct and 
such nondisclosure, the annual approval 
by the Fund's shareholders of the invest- 
ment management and advisory agreements 
between the Fund and Dreyfus Corp. and 
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its subsidiaries, officers, directors, 
agents and/or employees for the years 1969 
through 1971 was induced and obtained by 
fraud and was void and of no effect. 

The defendants, other than the Fund, are 
liable to the Fund for assets and funds 
expended by the Fund as the consequence 
of these agreements. See Complaint para- 
graph 28 (A-17). 

(n) The defendants Dreyfus Corporation, Stein, 
Johnson, Smerling and Greene, by reason 
of their misuse of their positions of 
trust as fiduciaries of the Fund, and 
the breach of their duties and obligations 
to the Fund are liable to the Fund for 
the return of all charges, fees, salaries, 
commissions, and other compensation or 
consideration paid by the Fund to each 
and every one of them and/or to any entity 
controlled or owned in whole or in part 
by any of them during the years 1969 
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through 1971. See Complaint paragraph 
27 (A-16,17). 

The Complaint, thus, sets forth in considerable 
detail a course of conduct engaged in by the defendant 
Dreyfus Corporation and certain of its officers, in 
cooperation with the other defendants, other then the 
Fund, whereby they utilized the assets and purchasing 
power of Dreyfus Fund for their personal enrichment 
without obtaining the permission of the Fund or of its 
shareholders and without disclosing their activities to 
the shareholders of the Fund. To illustrate the manner 
in which this scheme worked the Complaint, at paragraph 
21, spelled out, in evidentiary detail, a specific^ 
typical transaction. The pleaded details are as follows: 

"21. A part of the said wrongs involved the 
utilization by Dreyfus Corporation of its posi- 
tion as investment manager and investment 
adviser of Dreyfus Fund, to obtain for Dreyfus 
Marine the management of a pension fund controlled 
by I.T.T., under the following circumstances: 
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"(a) In late 1969, I.T.T. was seeking to merge 

with Hartford and, so as to obtain a ruling 
from the Internal Revenue Service that such 
a merger would be a tax-free transaction 
for Hartford shareholders, I.T.T. agreed 
to dispose unconditionally of 1.7 million 
Hartford shares which it held; 

(b) In November 1969, a sale by I.T.T. of 
said 1.7 million shares was arranged 
through hazard Freres to Mediobanca, a 
banking firm in Milan, Italy. The sale 
agreement provided that I.T.T. would bear 
the risk of any loss sustained by Mediobanca 
and further that Mediobanca would realize 

a profit on resale within a stated period 
of time; 

(c) Defendants Rohatyn and Meyer had been 
involved in negotiations for I.T.T. to 
effect the merger with Hartford and were 
instrumental in arranging the sale to 
Mediobanca ; 
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(d) Betv?een ilovember 1969 and late 1970, 
Mediobanca exchanged the aforementioned 
shares of Hartford for shares of I.T.T. 
and, again acting in concert with Hazard 
Freres, sold all or a portion of the 
latter shares to Dreyfus Fund, thereby 
relieving I^T.T. of its aforementioned 

i 

contractual obligations to Mediobanca; 

(e) On . or about July 17, 1971, terms under 
which the United States Government was 
willing to settle litigation it has 
instituted challenging the merger of I.T.T. 
and Hartford, were privately revsaled to 
officials of I.T.T. and of Hazard Freres. 
These terms were revealed to the public 

on or about July 31, 1971; 

(f) Between August 1970 and July 1971, defen- 
dants Dreyfus Marine, Dreyfus Corp., Stein, 
Johnson, Smerling and Greene were engaged 
in seeking business opportunities for 
Dreyfus Marine and among the business 
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opportunities which they pursued was 

the management of pension funds controlled 

by I.T.T. • , 

(g) To promote this business opportunity for 
Dreyfus Marine, Dreyfus Corp. and the 
defendants Stein, Johnson, Smerling and 
Greene caused Dreyfus Fund to make the 
purchase of shares* referred to in para- 
graph 21(d), supra, and that purchase 
did induce I.T.T. to award to Dreyfus 
Marine the management of pension funds 
aggregating approximately $10,000,000.; 

(h) Defendants Dreyfus Marine, Marine Midland, 
I.T.T. , hazard Freres, Rohatyn and Meyer 
knew or should have, known of the fiduciary 
relationship between Dreyfus Fund and the 
defendants Dreyfus Corp., Stein, Johnson, 
Smerling and Greene which prohibits self- 
dealing by them at the expense of and cost 
or loss to Dreyfus Fund. (A-13,14). 

Since I.T.T. and others were willing to confer 
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extra consideration upon those who controlled the 
purchasing power of the Fund there was a breach of duty 
owed by Dreyfus Corporation, Stein, Johnson, Smerling, 
and Greene to the Fund by causing and permitting the 
value of such extra realizable consideration to be 
diverted and channeled to Dreyfus Marine for the enrich- 
ment of Dreyfus Marine, Dreyfus Corp, , Midland Marine and 
the individual defendants other than Rohatyn and Meyer. 

See Complaint paragraph 23 (A-15) . The defendants by 
reason of their cooperation and participation in such 
breach of fiduciary duties owed to the Fund share respon— 
and liability, to the Fund, for the damages which 
it sustained due to such transactions during the years 
1969 through 1971. See Complaint paragraph 29 (A-18) . 

As a remedy, the complaint seeks an accounting, 
damages, recission of the Fund's management and advisory 
agreements with Dreyfus Corporation and reasonable costs 
and expenses (A-19-20) . 
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INVESTIGATORY PREPARATION FOR THE 
COMPLAINT 

Plaintiff and his counsel first became aware 
of the possibility that the Fund management had 
engaged in misconduct due to newspaper reports which 
dealt only with the I.T.T. - Mediobanca transaction. 

(A-42) . In particular, news items appeared in the New 
York Times on March 6, April 4 and April 9, 1972. As 
a result, plaintiff's counsel personally investigated. 
Reference to this investigation is found in the Record 
(A-42, 69, 70). The investigation resulted in a visit 
to plaintiff's counsel office by an individual in a 
particularly strong position to know what had occurred 
and who insisted upon anonymity. This individual brought 
documents to support the charge that the course of con- 
duct complained of in this complaint had commenced in 
1969, and was still continuing when the investigation was 
conducted. This course of conduct did not merely involve 
one transaction with I.T.T. Rather, it involved a continu- 
ing pattern of such transactions which were similar to one 
another, in that, in each, the buying power of the Fund was 
utilized to obtain consideration which did not enure to the 
benefit of the Fund but, rather, enriched its fiduciaries. 
(A-69, 70) . 
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The need for secrecy vvas obvious because revelation 

/ 

of the informant's identity and of his role in this inves- 
tigation would destroy his career. The informant further 
insisted that the particular documents furnished be kept 
confidential because routing instructions on those docu- 
ments, which designate the parties to whom they were 
directed, in many instances could lead to a reconstruc- 
tion and examination of the hands through which they had 
passed and this, in turn, might lead to identification 
of individuals as informants. This latter point was con- 
sidered the more vital because, in addition to leading to 
identification of the correct party, such a reconstruction 
and examination might well result in false accusations 
addressed to perfectly uninvolved- people . (A-70) . 

Consequently, counsel was compelled to draw a com- 
plaint with all of the particularity possible, within the 
confines of the above described restrictions. In doing 
so, it was expected that through reasonable and expeditious 
discovery the defendants could be caused to deliver the 
same information as had been provided by the confidential 
informant. (A-70) . Furthermore, any additional evidentiary 
details which had not been revealed by the informant and, 
which by their nature, were controlled by and in the poss- 
ession of various defendants would also be obtainable in 
the course of such discovery. (A-70) . This procedure was 
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considered by plaintiff's counsel to be an acceptable 
method for securing the evidentiary details to support 
the already particularized allegations in the complaint 
and also to protect the identity of the confidential 
informant and other aspects of counsel's work-product. 

(A-70) . For this purpose, interrogatories and a demand 
for the production of documents were prepared and served. 
(A-14, 94-148) . These interrogatories and this document- 
production demand were somewhat extensive and they demon- 
strate, it is submitted, the wealth of evidentiary detail 
which plaintiff's counsel knew existed and wished to obtain 
in this manner. 

DEFENDANTS' FIRST MOTION - SEEKING 
dismissal or 7' MORE DEFINITE STATE- 
MENT ON THE BASIS OF A CLAIM THAT 
THE COMPLAINT FAILED TO COMPLY WITH 
RULE 9{b) F. R. Civ. P. 

By Notice of Motion dated November 15, 1972, the 
defendants, Dreyfus Corporation, Stein, Johnson, Sraerling 
& Greene moved for dismissal of the amended complaint or, 
alternatively, an order directing the filing of a more defin 
ite statement, on the ground of plaintiff's alleged failure 
to comply with the provisions of Rule 9(b) F. R. Civ. P. 

(A- 22, 23) . Other defendants quickly joined in the motion. 

This motion is supported by an affidavit of the 
defendant, Greene, sworn to November 14, 1972 (hereinafter 

27 


"Greene Affidavit No. l" ) which clearly establishes 
that the defendants view Rule 9 (b) as requiring pres- 
entation, in the complaint, not merely of the ultimate 
facts respecting the fraudulent course of .conduct, but 
also minute evidentiary details and transactional data 
throughout that course of conduct. (A-24-28) . The 
particularization which was in the complaint, and which 
is described above, is ignored by Mr. Greene, or cari- 
catured as "the most sweeping and general conclusory 
allegations of fraud" . (A-24) . He cites several exam- 

ples - all of them contained in one single paragraph of 
the complaint. (A-25) . He claims the complaint is "long 
on invective" but "singularly short of factual allega- 
tions" , although he does concede the existence of the 
description in Paragraph "21" of the complaint of the 
I. T.T. -Mediobanca transaction - an episode which he 
regards as an instance of "alleged wrong-doing". (A-25). 

Significantly, in the course of all this charac- 
terization, Greene Affidavit No. 1 never once mentions 
the actual nature of the complaint. It fails to state 
that the complaint alleges, quite clearly, that defen- 
dants acted in concert during a stated period of time 
to utilize the purchasing power of the Fund to obtain 
business advantages for their own enrichment and that 
this course of conduct was in violation of the duties 
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owed by defendant Dreyfus Corporation and its officers 
to the Fund. It also fails to mention that the complaint 
charges explicitly that this course of conduct and the 
related breach of fiduciary obligation were not disclosed 
in the proxy statements issued to Dreyfus Fund shareholders 
for the purpose of obtaining their approval of the contin- 
ued employment of Dreyfus Corporation as investment manager 
and adviser. In short then, Greene Affidavit No. 1, by 
selecting particular words and phrases from the complaint 
and by omitting any description of inconvenient portions 
seeks to paint a picture of a pleading that alleges no 
ultimate facts but merely contains general conclusions. 

Equally significant is the failure to claim any 
inability to answer the complaint. There is no claim that 
any of the defendants would have the slightest difficulty 
in framing an answer in which they would either admit or 
deny the existence of and their participation in the course 
of conduct alleged in the complaint, the failure to dis- 
close the same in proxy statements, and the other facts 
which are alleged in the complaint. Instead, this affi- 
davit merely claims that it is unfair for plaintiff not 
to tell all in the complaint (thereby, presumably requir- 
ing plaintiff to demonstrate the absence of any need to 
engage in discovery) . (A-26) . 
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Particularly inappropriate is the reference, 
in Paragraph "8" of this affidavit, to a partial 
and uncompleted deposition which some of the defen- 
dants took of the plaintiff. (A-26, 27) . During 
this deposition a dispute arose between counsel res- 
pecting the propriety of questions which sought to 
explore counsel ' s work-product and which sought reve- 

I 

lation of the identity of confidential informants. 

We were in disagreement on these questions and the 
remedy was obvious - if the defendants believed that 
the position of plaintiff's counsel was wrong, they 
were free to ask the District Court for rulings. 

They chose not to do so. Instead, they waited 
until after the record was certified to this Court on 
appeal and then arranged to add the unsigned, partial 
deposition to the record and had it transmitted for 
consideration by this Court. It is useful to note that 
at the time that Greene Affidavit No. 1 was filed, the 
transcript of the said partial deposition was not on file 
in the District Court and was not filed there until approx- 
imately one year later. (A-2-6) . Obviously, then, the 
partial deposition had nothing to do with the Orders now 
being appealed. 

Finally, Mr. Greene refers to the decision in Segal 
V. Gordon, et al. (2 Cir. 1972) 467 Fed 2d 602. (A-27) . 
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This case will be discussed later in this brief. 


In response plaintiff filed the affidavit of 
Dermot G. Foley, sworn to December 14, 1972 and the 
Exhibits attached thereto (hereinafter "Foley Affidavit 
No. 1"). (A-29-62) . In this affidavit, plaintiff agrees 

with defendants that the Rule 9 (b) does apply to the 
allegations of fraud contained in Paragraph "20" of the 
amended complaint. (A-31) . Plaintiff disagrees, however, 
with defendants' claim that, as to those allegations, 
there was a failure in the complaint to particularize 
as required by that rule. (A-31) . In Foley Affidavit No. 1 
a distinction was drawn between three categories of alle- 
gations: conclusory charges; allegations of ultimate facts; 
and allegations of evidentiary fact. (A-31). Plaintiff's 
position, then as now, was that conclusory charges, such as 
those in Paragraph "20" of the complaint, must be supported 
by allegations of ultimate fact but need not be further 
supported by all of the evidentiary details which, indeed, 

' are frowned upon in a pleading and the inclusion of which 

may violate Rule 8. (A-31). Foley Affidavit No. 1 itemizes 
and analyzes the conclusory charges of fraud set forth in 
the complaint, the pleaded allegations of ultimate fact 
supporting those conclusory charges and the evidentary 
facts which were pleaded to illustrate the allegations of 
ultimate fact. (A-32-38) . 
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Defendants' claim that the complaint lacks 
description of the basis for belief in the truth of 
facts alleged upon information and belief, is count- 
ered in Foley Affidavit No. i by showing where and 
how that basis was, in fact, set forth in the com- 
plaint. (A-38-41, 44) . 

In response to the allegations in Greene 
Affidavit No. 1, which referred to the partial and 
uncompleted deposition of the plaintiff, Foley Affi- 
davit No. 1 describes the work-product problem and 
the difficulties respecting the protection of confi- 
dential sources of information. (A-41-43) . These 
have been discussed above. 

Finally, there is discussion in Foley Affi- 
davit No. 1 of Segal v. Gordon , et al., supra, to which 
reference was made in Greene Affidavit No. 1. (A-43,44) . 

Since, in every motion based on Rule 9(b), reference 
must be made to the challenged complaint, the complaints 
in the. present case and in the Segal case were set forth 
in full, for comparison. (A-46-62) . If the Segal case 
has any relevance to this case, then the present com- 
plaint must be shown to suffer from the same deficiencies 
as the Segal complaint (See Exhibits "A" & "B" attached 
to the Foley Affidavit No. 1). (A-46-62). The differ- 

ence between these two complaints is obvious, from such 
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a comparison. (A-43, 44, 46-62) . The Segal com- 
plaint was limited to 1-1/2 pages of unsupported 
conclusory charges of fraud a.nd the request for 
damages in excess of $5 million dollars plus other 
relief. (A-44, 61, 62) . Judge Moore's opinion in Segal 
. Gordon demonstrates obvious and well-earned 
irritation at that complaint. By contrast, the com- 
plaint in the present case is some 14 pages in length 
and is well-supported, with allegations of ultimate, 
and even to some extent, of evidentiary fact. (A-44, 

46-60) . It is submitted that an examination of these 
tv;o complaints will demonstrate the absence of Segal- 
type defects from the present pleading. (A-43) . 

The essential difference, then, between the 
parties on this motion was that the defendants claim 
that in alleging a fraudulent course of conduct, each 
individual transaction and event which occurred during 
that course of conduct must be pleaded in the com- 
plaint in full evidentiary detail at least equal to the 
particularization of ITT-Mediobanca illustration. Plain- 
tiff's position is the conclusions of fraud must be 
supported by allegations of ultimate fact only and that 
each and every minute evidentiary detail need not be set 
forth in the complaint. 
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Judge Cannella decided in favor of defendants 
in an opinion filed on May 11, 1973 in which he denied 
the motion to dismiss but directed the filing of a 
more definite statement. (A-63-65) . Plaintiff has 
appealed from this result. (A-93) . 

PLAINTIFF'S MOTION FOR DISCOVERY TO 
FRAME A MORE DEFINITE STATEMENT AND 
DEFENDANTS' CROSS-MOTION FOR DISMISSAL 
FOR FAILURE TO FILE A MORE DEFINITE 
STATEMENT 

Two problems arise from the District Court's 
memorandum decision filed May 11, 1973. {A-68-71) . 
First, Judge Cannella regarded the allegations in 
Paragraph "21" of the complaint (the ITT-Mediobanca 
transaction) as the only allegations constituting 
particularization to comply with Rule 9(b). It will 
be recalled that the conclusory charges which defen- 
dants objected to are contained in Paragraph "20" of 
the complaint. As indicated above, allegations of 
ultimate fact in support of these conclusions are not 
merely found in Paragraph "21" but throughout the 
complaint. In comparing only the allegations in 
Paragraph "21" with the requirements of Rule 9(b) 
to determine whether the requirements of that rule 
had been met, and in declining to consider the 
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allegations of ultimate fact found elsewhere in 
the complaint. Judge Cannella was indicating an 
interpretation of Rule 9(b) which requires not 
only merely allegations of ultimate fact but 
minute, detailed, evidentiary pleading. As indi- 
cated above, this is the position that the defen- 
dants had taken also. 

The second problem arose with respect to 
the manner in which a more definite statement could 
be drafted which would not expose confidentially 
obtained information capable of revealing the iden- 
tity of an informant. This would arise because a 
more definite statement must contain information rele- 
vant to the documents and other evidence that had been 
furnished to plaintiff's counsel in the course of his 
investigation and will generate discovery of counsel's 
work-product. (A-69-70) . A related difficulty concerned 
those details of information of which plaintiff's counsel 
knew in a general way, but as to which he lacks some 
specifics. (A-70) . These items of information are 
exclusively controlled by defendants, and, in the view 
of Judge Cannella, as expressed in his opinion filed 
May 11, 1973, it was essential that they be included in 
minute detail in the complaint to satisfy Rule 9(b). 
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Thus, it was necessary to find a way 
to marshal this information without risking the 
exposure of confidential informants. Plaintiff's 
position clearly was analagous to that of one in 
need of discovery to frame a complaint. Essential 
information which was known to exist could not be 
obtained except by discovery to frame the more 
definite statement. 

The effort to obtain such discovery was 
initiated by a Notice of Motion on September 12, 

1973 seeking an order permitting the plaintiff to 
take discovery of defendants for the purpose of 
framing a more definite statement. (A-66, 67) . 

A supporting affidavit of Dermot G. Foley sworn to 
September 12, 1973 (hereinafter "Foley Affidavit 
No. 2") set forth the need for such discovery. (A-68- 
71) . In particular, the pre-complaint investigation 
of plaintiff's counsel was discussed and problems of 
the confidential informant and of the unavailability 
of some details within defendants' control, are 
reviewed. (A-69 , 70). Consequently, this Motion 
was not an effort to discover fraud but merely an 
effort to fill in the minute details of a fraudulent 
cause of conduct which was already known to exist. (A-70) . 
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By Notice of Cross-Motion dated November 9, 

1973, the defendants, Dreyfus Corp. , Stein, Johnson, 
Smerling and Greene sought dismissal of the complaint 
on the ground that the more definite statement, pre- 
viously ordered by Judge Cannella, had not been filed. 
(A-72, 73) . Other defendants quickly joined in this 
cross-motion. The relevant facts cited in the affi- 
davit of defendant, Greene, supporting the cross-motion, 
report that the more definite statement had not been 
filed and claimed that plaintiff sought discovery 
merely to perpetrate vague charges of fraud in the com- 
plaint subjecting the defendants to "expensive, tire- 
some, burdensome and time-consuming discovery." (A-74-79) . 
Supporting memoranda filed by defendants, while more 
vigorous than Mr. Greene's affidavit, followed the same 
line . 

A reply affidavit of Dermot G. Foley, sworn to 
October 16, 1973, was designed to meet several arguments 
raised by defendants. (A-82-89) . Among them was the 
charge that plaintiff was really unwilling to be spe- 
cific about the fraud. In response, it was pointed out 
that there are unique conditions in this case which 
justified discovery before the filing of a more defin- 
ite statement. The purpose of such discovery was to 
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facilitate the filing of the very statement which 
the defendants claimed plaintiff was unwilling to 
furnish. (A~84) . It was further pointed out that 
the minute transactional details which the defen- 
dants had claimed, with apparent success, are re- 
quired to be pleaded in the complaint, are largely 
within the knowledge of the defendants. (A-85) . 

The extent and nature of the knowledge of plain- 
tiff's counsel on tbese matters and the unnecessary 
problems which exposure of work-product would create, 
were explained. (A-85) . 

Defendants' effort to compare the present com- 
plaint with that in Segal v. Gordon , supra, was again 
countered. (A-85-87) . The court was again invited 
to compare the complaints and their differences were 
against discussed. 

Mischaracterizations of plaintiff's case by 
defendants created problems which were addressed in this 
affidavit. For instance, the charge that the present 
case, like Segal v. Gordon , had been triggered by news- 
paper reports was rebutted and reference was again made 
to the extensive pre-complaint investigation conducted 
by plaintiff's counsel and to the materials which that 
investigation contributed to the complaint beyond any- 
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thing referred to in newspaper reports. (A-86, 87). 
Emotional outbursts respecting "fishing expeditions", 
"horrendous" interrogatories, "frivolous" positions 
adopted by plaintiff and so on, are discussed briefly 
to show their unreality. {A-82, 87) . 

Also discussed and opposed in this affidavit 
is defendants' cross-inotion for dismissal of the 
complaint with prejudice. (A-88) . 

The decision of Judge Cannella on these motions 
was filed October 25, 1973. (A-90, 91). In this memo- 

randum decision, Judge Cannella held that to grant the 
requested discovery to frame more definite statement 
would be violative of Rule 9{b) and the spirit of Segal 
V. Gordon, supra, and denied the motion for such dis- 
covery. Respecting defendants' cross-motion, the court 
granted the motion to strike the complaint and dismiss 
the action, but without prejudice. Plaintiff has 
appealed from this result. (A-93) . 
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POINT I 

THE COMPLAINT HEREIN COMPLIES 
WITH THE REQUIREMENTS OF RULE 
9(b) F. R. CIV. P. 

It is elementary and obvious that Rule 9 (b) 

F. R. Civ. P. was not created to furnish de facto amnesty 
to corporate wrongdoers. 

The Rule can only be understood in terms of 
what it is intended to accomplish and how this end has 
been pursued by the Courts. 

In this context, three fundamental concepts 
have emerged which are the standards or criteria by 
which this Rule is applied: 

1. Conclusory charges in a pleading of fraud 
must be supported by allegations of ultimate fact 
which demonstrate the circumstances constituting 
fraud, but need not be supported by allegations 

of evidentiary fact. Where the charges are made 
on information and belief, the Rule is satisfied 
by stating the basis for belief in their truth. 

2. The particularization requirement of 
Rule 9(b) must be balanced with the provisions 
of Rule 8(a) and (e)(1). 

3. A complaint fails the test of particu- 
larization if the Court finds that, due to vagueness. 
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the defendants cannot respond to it. 

The present Complaint satisfies each of these 
criteria comfortably. 

A. THE COMPLAINT DOES PARTICULARIZE 
CONCLUSORY CHARGES BY ALLEGATIONS 
OF ULTIMATE FACT. 

Rule 9(b)^F. R. Civ. P. requires that in all 
averments of fraud, “the circumstances constituting 
fraud - - - shall be stated with particularity." This 
requirement, however, does not abrogate Rule 8, F. R. 

Civ- P. and it must be harmonized with the directives 
in subdivisions (a) and (e) of Rule 8 that the pleadings 
should contain a "short and plain statement of the claim" 
and that each averment should be "simple, concise and 
direct . " 

Consequently, it has been repeatedly held that 
Rule 9(b) requires only the pleading of ultimate facts 
and does not require the pleading of evidentiary facts. 
See, In re Tucker Corp. , (7 Cir., 1958) 256 F.2d 808, 

811; Textile Banking C o. v. S. Starensier, Inc. , (D.C., 
Mass., 1965) 38 FRD 492, 493; Loews, Inc, v. Makinson , 
(N.D. Ohio, 1950) 10 FRD 36, 37; C.I.T. Financial Corp. 
V. Sachs , (S.D. N.Y. , 1950) 10 FRD 397, 398; Perrott v- 
U.S. Banking Corp. , (D.C., Del., 1944) 53 F. Supp- 953, 
957. 
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ultimate facts which are to be pleaded in a 
complaint are the issuable, constitutive or travers- 
able facts essential to the statement of a cause of 
action. Hickey v. Ritz-Carlton Restaurant & Hotel Co. 
of Atlantic City , (3 Cir., 1938) 96 F.2d 748, 750. They 
are the final or resultant facts that have been reached, 
by the process of logical reasoning, from the detailed 
or probative facts. Oliver v. Coffman , 45 N.E.2d 351, 

112 Ind. App. 507. They are conclusions from reflection 
and reasoning on evidentiary facts. Bjelka v. M. & Z . 
Mizeson Realty Co. , 260 N.Y.S. 473, 146 Misc. 1? Rhode 
V. Bartholomew , 210 P.2d 768, 94 Cal. App. 2d 272. They 
are the facts which the evidence on the trial will prove 
and not the evidence which will be required to prove 
the existence of those facts. Long v. Love , 53 S.E.2d 
661, 230 N.C. 535; Foster v. Holt , 75 S.E.2d 319, 237 
N.C. 495; Flack - Beaue Lumber Co. v. Bass , 62 So. 2d 
235, 258 Ala. 225; First v. U.S. 5 & 10 Cent Stores, Inc. , 
138 S.E.2d 186, 110 Ga. App. 237. 

Evidentiary facts, on the other hand, are those 
matters of evidence which are required to prove the 
ultimate facts. Johnson v. inter-Southern Life Ins. Co. , 
50 S.W.2d 16, 244 Ky. 83; Wilson v. Haughton , (Ky.) 266 
S.W.2d 115# 41 ALR 2d 950; Gerwin v. American News Co. , 

270 S.W.2d 354, 356, 197 Tenn. 51. They are facts from 
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which the ultimate and decisive facts may be inferred. 

Long V. Love , supra ; Foster v. Holt , supra . 

The ultimate facts, whose pleading is required 
under Rule 9(b) F. R. Civ. P,, are only those which are 
necessary to appraise the adversary as to what is relied 
upon as constituting fraud. N.Y., N.H. & H. Railroad v. 

New England Forwarding Co. , (D.C., R.I., 1953) 119 F. 

Supp. 380, 382; U.S. v. Gill , (W.D. Pa., 1957) 156 F. 

Supp. 955, 957. They must give notice of the nature 
and basis of the claim asserted sufficient to enable 
the defendants to frame a responsive pleading. Paramount 
Film Distrib. Co. v. Jaf furs , (W.D. Pa., 1951) 11 F.R.D. 

437, 438; Scervini v- Miles Laboratories, inc . , (S.D. 

N.Y., 1951), 11 FRD 542, 543. But they are only the 
ultimate facts which, if proven by evidentiary facts, 
would constitute fraud or would lead clearly to the 
conclusion that fraud had been committed. Chicago 
Title & Trust Co. v. Fox Theatres Corp. , (S.D- N.Y., 

1960) 182 F. Supp. 18, 31; Barnes v. Boyd (S.D. 

W. Va., 1934) 8 F. Supp. 584, 592. 

The Complaint herein had met the re- 
quirements of Rule 9(b). All parties agree that the 
conclusory charges of fraud to which the Rule is applicable 
are those contained in paragraph "20" of the Complaint. 
(A-24, 25, 30.) 
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Paragraph "20" of the Complaint states, sub- 
stantially in statutory, conclusory language, that the 
defendants, other than the Fund, during the years 1969 
to 1972, engaged in five categories of activity which, 
as to the Fund, were fraudulent, deceptive and/or mani- 
pulative. (A-32, 33.) 

In paragraphs "22" through "28" of the Complaint, 
there is an itemization of the ultimate facts which con- 
stituted the said fraudulent, deceptive and manipulative 
activities- These ultimate facts are summarized in 
paragraph "10" of the Affidavit of Dermot G. Foley, 
sworn to December 14, 1972. (A-33 - 35.) It cannot be 

seriously doubted that, if these ultimate facts are 
established on trial by the introduction of evidentiary 
facts, they will prove that the Fund was victimized by 
the fraudulent, deceptive and manipulative activities 
with which the defendants are charged in the conclusory 
statements of paragraph "20" of the Complaint. There 
are certain obvious facts which are not open to honest 
dispute and this is one such fact. 

Consequently, the ultimate facts establishing 
the circumstances of the fraud have been pleaded in the 
Complaint and the requirements of Rule 9(b) F. R. Civ. P. 
have been satisfied. 

In addition to the foregoing facts, the Complaint 
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contains additional factual allegations, of an evidentiary 
nature, which establish that defendant officers of the 
Fund occupied positions in DREYFUS CORPORATION and in 
DREYFUS MARINE which conflicted with their duties of 
selfless fidelity to the Fund and which enabled them to 
engage in a flagrant and outrageous fraud upon the Fund, 
the details of which are related in paragraph "21" of 
the Complaint. (A-8 - 14, 35-40.) 

This conflict of interest was a source of the 
breach of fiduciary duties complained of while the 
details of the said fraud illustrate the pattern of 
conduct involved in this case. When considered together 
with the allegations of ultimate fact discussed supra , 
they clearly demonstrate the circumstances of the fraud 
with which the defendants, other than the Fund, are 
charged in the conclusory statements of paragraph "20" 
of the Complaint. 

B. THE REQUIREMENTS OF RULE 9(b) F. R. CIV. 

P. ARE SATISFIED BY THE INCLUSION IN THE 
COMPLAINT OF ALLEGATIONS WHICH SHOW THE 
BASIS FOR THE BELIEF IN THE CONCLUSORY 
CHARGES OF FRAUD WHICH ARE PLEADED ON 
INFORMATION AND BELIEF. 

A complaint which is pleaded on information 
and belief satisfies the requirements of Rule 9(b) 

F. R. Civ. P. if it includes a showing of the basis upon 
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which such belief is founded. Duane v. Altenburg , 

(7 Cir., 1962) 297 F.2d 515, 518. This relaxation of 
the Rule is made in such cases as to matters peculiarly 
within the knowledge of the adverse party. Such plead- 
ing is frequently utilized in fraud actions and it has 
been in the Complaint herein. 

The Complaint is verified, as is required in 
all derivative actions. (A-60.) The said verification, 
which is part of the Complaint, unequivocally states 
that the grounds for deponent's belief as to all matters 
pleaded on information and belief are the documents and 
records and conversations had with various persons. 

In addition, the Complaint contains the extensive 
allegations of fact discussed supra which completely 
justify a belief in the conclusory charges of fraud to 
which Rule 9(b) F. R. Civ. P. applies. 

As has been shown, supra . Rule 9(b) F. R. Civ. 

P. is satisfied by allegations of ultimate fact respect- 
ing the circumstances of the conclusory charges of fraud. 
Surely, in the instance of pleadings on information and 
belief, where the requirements of the Rule are relaxed 
because of control of the facts by the adversary, there 
could not be a heavier burden to satisfy respecting 
pleadings which show the basis for belief. Obviously 
not. Rule 8,F. R. Civ. P. still militates against the 
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requirement of pleading evidentiary facts in a complaint. 

Thus, the allegations of fact, discussed supra , 
demonstrate the basis for the belief in the charges in 
paragraph "20" of the complaint. When, to this there is 
added the express statement of grounds for such belief ^ 
in the verification, it becomes apparent that the basis 
for belief in allegations made on information and belief, 
has been fully set forth in the complaint. 

C. THE PARTICULARIZATION REQUIREMENT OF 

RULE 9(b) F. R. CIV. P. DOES NOT ABRO- 
GATE RULE 8(a) AND (e)(1) 

Rule 8(a) requires that a claim be presented in 
a "short and plain statement". Rule 8(e)(1) demands that 
each averment of a pleading be"simple, concise, and direct". 
These provisions are not abrogated by the particularization 
requirement of Rule 9(b). The two rules must be read 
together. Consequently, the particulars required by Rule 
9 (b) merely must suffice to generally describe the circum- 
stances of the fraud in enough detail to enable a defendant 
to frame a response. C.I.T. Financial Corp. v. Sachs (S.D.N.Y., 
1950) 10 FRD 397; N. Y., N.Y. & H. Ry . V. New England Fore- 

warding Co. (D.C.,R.I., 1953) -1'19 F. Supp. 380; U ■ S . v. Gill 
(W.D., Pa., 1957) 156 F. Supp. 955. It is particularly signi- 
ficant that no defendant has ever claimed difficulty in framing 
an answer to the complaint in the present action. A reading of 
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the complaint would demolish any such claim and would 
demonstrate the ease with which the allegations could be 
understood and answered. 

The accomodation of Rules 8 and 9 to one another 
precludes the minutely detailed particularization which the 
defendants sought in the complaint. If such particularization 
were required the notice pleading concept of Rule 8 would be 
demolished in all complaints respecting a wrongful course of 
conduct. It will be recalled that the defendants, and Judge 
Cannella, considered only the allegations of paragraph "21" 
of the complaint, to be adequately particularized. (A-25, 64) . 
If this much detail were required of each and every event 
or transaction involved in a wrongful course of conduct, most 
such pleadings would be unmanagable in terms of pure bulk. 

It is an unnecessary and an impossible burden to place on 
any such complaint. 

Of course, in practice these dictates of logic 
have been followed. With regularity complaints are filed which 
allege that the defendants engaged in frauds and which then 
proceed to particularize with a general description of the 
circumstances constituting fraud but without minute details. 

To illustrate, there is attached, as an addendum to this 
brief, a copy of the complaint filed in the Southern District 
of New York by the Securities and Exchange Commission against 
Occidental Petroleum Corporation and Armand Hammer on March 
4, 1971 (71 Civ. 982) . 
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An examination of that complaint will reveal 


a familiar pattern. The defendants are accused of fraud 
(paragraphs 8, 26 and 30) . This charge is particularized 
by allegations that from 1966 to 1971 the defendants 
engaged in a course of conduct wherein "among other things" 
they improperly recognized profits and exaggerated the 
earnings of the corporate defendant (paragraph 8) . Then 
examples are given covering the period from June 1969 
through June 1970. These examples are presented merely as 
"a part of said scheme, artifice and fraudulent course of 
business" (paragraphs 9, 27 and 31). The balance of the 
period involved is not discussed in this complaint. 

This is a familiar pattern in such pleadings and, 
we submit, it would be less than sensible to require detailed 
recitation in the complaint of each and every event and trans- 
action which occurred during the stibject course of conduct. 

But we are appealing from Orders which require such parti- 
cularization. 
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POINT II 


RELIAl'ICE UPON THE SEGAL CASE 
IS MISPLACED ^ IT IS INAPPOSITE 

The defendants , and Judge Cannella, rely 
heavily upon the decision of this Court in Segal v. 

Gordon, et al (1972) 467 Fed. 2d 602. That decision must 
be read in the context of the complaint to which it is 
addressed. A copy of the Segal complaint is included in 
the Appendix (A-61, 62) . For comparison purposes the 
complaint in the present case is also in the Appendix 
(A-46-60) . 

The Segal complaint is one and one-half (1 1/2) 
pages in length and is clearly devoid of the allegations 
of ultimate fact required by Rule 9(b) F.R.C.P. It contains 
nothing comparable to the factual allegations which amplify 
the conclusory chai'ges of fraud in the complaint now under 
attack before the Court. 

Therefore, because the pleading deficiencies 
found in the Segal case do not exist in the complaint now 
before this Court, the Segal decision is simply not in point. 
A comparison of the two complaints, we submit, should dispose 
of the question. 

In addition to the beneficial effects which such a 
comparison would produce, the opinion of this Court in Segal 
' Gordon , supra, indicates several decisive areas which dis- 
tinguish the present case. 
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Segal was a 10-b case. The present case 
is derivative. Judge Moore distinguished such cases 
from derivative and informer's cases in terms of the 
applicability of Rule 9(b). Quoting from Professors Wright 
and Miller he observed "....Thus, simple allegations 
should suffice for claims of fraud in an informer's 
action or a derivative suit and primary reliance should 
be placed on the discovery process for uncovering factual 

details...." 467 F.2d at page 607. 

In Segal the complaint confirmed that the plain- 
tiff knew of no fraud. 467 F.2d at pages 607-8. We have 
demonstrated very substantial knowledge of the fraud of 
which we complain but need discovery to uncover factual 
details . 

In Segal there was little or no pre-complaint 
investigation. 467 F.2d at page 608. We have described our 

extensive investigation and its results. 

In Segal the complaint was limited to one and 
one-half (1 1/2) pages of pure conclusions. Our fourteen- 
page complaint pleads extensive allegations of ultimate 
and even some evidentiary fact, particularizing the con 

elusory charges of fraud. 

Segal v. Gordon , supra, on its own terms, does 

not cover the present complaint. 
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POINT III 

IF DETAILED EVIDENTIARY ALLEGATIONS ARE 
REQUIRED UNDER RULE 9(b), THEN PLAINTIFF 
SHOULD HAVE BEEN PER]\1ITTED TO DISCOVER 
THEM BECAUSE MANY SUCH DETAILS ARE CON- 
TROLLED BY DEFENDANTS AND DIRECT UTILIZA- 
TION BY PLAINTIFF OF THOSE KNOWN TO HIS 
ATTORNEY WOULD RESULT IN EXPOSING THE 
IDENTITY OF AN INFORMANT AND OTHER CONFI- 
DENTIAL WORK-PRODUCT. 

In his Memorandum-Decision filed May 11, 1973 
Judge Cannella clearly called for particularization of all 
transactions during the subject course of, conduct, equal in 
minute detail to the description in Paragraph 21 of the 
complaint respecting the I .T . T . -Mediobanca transaction. 

{A-63-65) , This occurred despite the failure of any defen- 
dant to indicate or claim that he or it had the slightest 
difficulty responding to the complaint. This called for 
pleading of evidentiary details and was clearly error. 

Re V. Fullop (E.D., 111., 1958) 22 F.R.D. 52, 55; Kuenzell 

V. U.S . (N.D., Cal., 1957) 20 F.R.D. 96, 98; Bell v. Novick 

Transfer Co . (D.C., Md. , 1955) 17 F.R.D. 279, 280, 281; Boerst- 
ler V. Amer . Med. Assoc. (N.D., 111., 1954) 16 F.R.D. 437, 

446, 447. 

However, once Judge Cannella had done this the 
Plaintiff had no option but to live with the decision and 
try to comply with it. Thus, plaintiff faced the threat of 


52 


s 


dismissal unless he was able to provide such 
evidentiary details in a new pleading. It was 
impossible to do so for two reasons: 1) many of 
these details were controlled by the defendants; 
and 2) direct utilization by the plaintiff of 
those details known to his attorney would result 
in exposing the identity of an informant and other 
confidential work-product. 

Thus, Plaintiff's position was essen- 
tially that of a person in need of details to frame 
a complaint. He knew, and had described in terms 
of ultimate facts the fraud of which he complained 
but the framing and filing of a pleading in terms of 
evidentiary details must be delayed until discovery 
of such details could be obtained. 

Were a complaint not already on file 
Plaintiff could clearly have moved for such discovery 
under Rule 27 F.R. Civ.P. Moessler v. U.S. (2 Cir. , 
1946) 158 P.2d 380. However, since a complaint was 

on file and an action was pending, Rule 26 F. R. Civ. P. 
was also relevant. Plaintiff's motion, under both of 
these rules was denied in Judge Cannella's Memorandum- 
Decision filed October 25, 1973 (A-90-91) . 
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The result presents the plaintiff with 
a strange and problematical situation. He knows and 
has pleaded the ultimate facts of the fraud of which 
he complains. However, he is required to plead eviden- 
tiary details. He knows where and how to obtain those 
evidentiary details by discovery but is unable to plead 
them without such discovery. His right to such discovery 
is denied. This essentially unjust interpretation of 
Rule 9 (b) and of discovery procedures is particularly 
unreal in light of the secrecy which normally surrounds 
fj-audulent conduct and which makes access to minute 
evidentiary details extraordinarily difficult in virtually 
every case. The net effect of these rulings places a 
very high premium and value on this secrecy. It is 
totally out of line with the established policy in this 
Circuit of preserving the day in court of a plaintiff 

I 

who needs evidentiary details exclusively under the control 
of his opponent, particularly in derivative actions, until 
such plaintiff has had an opportunity for discovery. 
Schoembaiam v. Firstbrook (2' Cir. 1968) 405, F.2d 215, 218. 


54 


POINT IV 


THERE IS NO NEED AND HO JUSTIFICATION FOR 
PLEADING WHICH COULD SUBJECT ATTORNEY'S 
WORK-PRODUCT TO EXPOSURE OR DISCOVERY. 


As has been indicated, the drafting of the 
Complaint herein was preceded by an extensive and highly 
confidential investigation by plaintiff's attorneys. 

That investigation produced information and materials, 
all of which are in the possession or under the control 
of the defendants. However, the sources and the extent 
of the information and materials which plaintiff's attor- 
neys have obtained are confidential and subject to the 
work-product privilege. No need for their disclosure has 
been shown, nor has any such need even been claimed. 

A requirement to include this purely eviden- 
tiary material in a complaint would not only go beyond the 
pleading requirements of Rule 9(b) F.R.C.P., but could 
form the basis of discovery efforts on the part of defen- 
dants herein seeking access to privileged work-product 
which would be contrary to the decision of the Supreme 
Court in Hickman v. Taylor , 329 U.S. 495. (1947) 
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CONCLUSION 


The two decisions of Judge Cannella which 
are now being appealed interpreted Rule 9(b), F.R. Civ. P. 
erroneously and should be reversed together with the Judgment 
of Dismissal. 

Respectfully submitted, 

KAPLAN, KILSHEIMER & FOLEY 
Attorneys for Plaintiff-Appellant 
122 East 42nd Street 
New York, New York 10017 
212-687-1980 

Of Counsel: 

Dermot G. Foley 
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ADDENDUM 


UN'ITED STATES DISTRir.T COURT 
■for tha 

SOUTflERi; DISTRICT OF MEW YORK 




SECURITIES AKO EXCHAMGS COMMISSIOM, 

Plaintiff,' 


CwC jan.M/'.L PEtRDLEUi'I CORPCRATIOM 
•ARMA'.S h;,:«er • ' 

Defendants, 


, COi-iPLAIMT fCR PRELI-.I.'.’.RV 
AMD FIM'AL IMJURCTIC;; 

7/ Civil Action Me. fSX 


Plaintiff, the Securities and Excharrge Co.TLTiission ("Ccn-.v.issicn"; 
alleges that: 

1. It appears to the Securities and Exchange ConmiEsion, plaintiff 
herc'.n, tnat defc idants Occidental Potrolcuc; Corporation and Armand Har.'..a,'., 
have engaged, are engaging and are about to engage in acts, practices end 

a course of business which constitute violations of Section 10(b) of the 
Securities Exchange Act of 1934 ("Exchange Act") 15 U.S.C. 77j(b), and 
Rule '.Ob-5, 17 CFR 240.10b-5 tnereunder and plaintiff brings this action to 
enjoin such acts and practices, . . • 

OURISDICTIOM AMD VENUE " . ' 

2. The Co,~ission is authorized to bring this action under Sectio.- 2',(e) 
of the Exchange Act, as an'.e.nded 15 U.S.C. 78u(e). 

3. ihis Codrt has jurisdiction of this action pursuant to S,&.cticn 27 
of the Exchange Act. 15 U.S.C. 73aa. . 

4. Each or the defendants is found in, and/or transacts business 

'.n Xt: So’junern District or Mew York. Acts and transactions constituti.ig 
V'iO'it ,ionA_ or the Exchange Act as more particularly alleged he.'einofzc.' nave 
■occurred within the Scuthern District of Mew York. 




- - . - 

r 

5. Occidental Pc-trolcwa Corporation ("Cccidental ") i,'._ . 

In ti,e State of California in 1520^ and at.intains its print i,, a; cf;.. 

Wilshire Euulevard. Lot An-eles, California C0C2.i. Ctci.cnt..! 
else maintains an office at 277 Pari: Avente, flew Vor!;, :i.;j Vcrl:. tac 
nas issncd and oetstandincj apprcxia:ately 53,C0C,CC0 shares cf car. .. 
rc^sstcrcd pursuant to Section 12 of the Exehanse Act, IS d.S.C. 7A{:;, 

traded on both the Hew York Stock Exchange and the Pacific Cease in.;. 
Exchange. 

fc. An, -.and llanrner ("Haraer") is Chairman of’ the Board of Ciratt..s 
Chief Executive Officer and a Director of Occidental . He .maintains a., ; 
at 10389 Wilshire Boulevard, Los Angeles, California SC024. 

• ■ ' CPU, N'T I 

' lfu’rc^‘^ 7 fi--fh( Securities Excha.nge Act, 


. 7. .Paragraphs 1 through o^^are hereby realleged and incorperattd 
this count.’ ■ ' 

, S. Since on or about January 1 . 1556 to the present, Oefendar.t- 
Occidental and Haraer. directly and- indirectly by use of the means a:.a 
instrumentalities of interstate commerce Vnd the’ mail, 5 , have cmplcva. a 
ciavico. scheme and artifice to defraud, have made untrue statements .f 
material facts and have omitted to state material facts necessary in or, 
to make the statements made, in the l.ight of the circumstances under v.n 
they were made, not misleading, and have engaged in acts, practices :rn 
course of business which operate and would operate as a fraud and dec --i: 
upon persons in connection with the purchase and sale of the cim::cn s'- ■ 
and other ^sexurities of Occidental, in that among other things, Cce:.„n. 
has improperly recogniaed profits from various transactions and has 
and caused to be issued, to the public and to Cccidenall shcrehcldc, „ 
raloasos and reports to shareholders, which press releases and rcr:-- • ^ 
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ovt-rstalcJ the pi-cifili c-nriicd by Occic'cnlal in various rcpcrlir.fj pt.-ici.; 
of OccidcntpTs fiscal years. Said transactions, press releases and reports 
have occurred in quarters including but not limited to, the quarter er.di.ng 
dune 30. 1970, the quarter ending March 31, 1970, the quarter ending 
Dccudjcr 31, 19G9, the quarter ending Septcinber 30, 1959, and the quarle,- 
endii.g June 30, 19C9. All of which are more fully described below in 
paragraphs 9 through 23 bclo'w. ' . • 

Quarter Ending June 30, 1970 . 

9. hs a part of said sche.me, artifice and .fraudul ent course 'of business 
on or about August 16, 1970, Occidental issued a press release and thereareer 
o.n or about-’August 21, 1970, occidental issued a "Progress Report" to 
shareholders for the six months ended June 30, 1970, which report was signed 
by defendant Hatmier and mailed to Occidental shareholders. Said press 
release and "Ppogress Report" each stated that in the quarter ending June aO, 

1970, Occidental's net income was $43,856,000. Occidprjtal further stated 
that although this amount represented a decline in net income from the second 
quarter of 1969 "in comparison to the first three months of 1970, second 
.quarter earnings were up $1,486,000 or 3.5« above the first quarter." 

10. The press release of August 16, 1970 and the ."Progress Reppri" ct 
August 21, 1970 failed to disclose that the $43,856,'600 reported as 
Occidental's net income' for the second quarter included approximately $2j0au,C.9 
in purported profits from two sales of land as set forth in paragraphs 11 

and 12 below, and approximately $2,000,000 in purported profits fro.-!! fna 
sale of an interest in certain coal leases, both .of v/liich sums were ir.prceeriy , ^ 
reoorted as profits. The sale of the interest in the coal leases is mere { 

fully des.cribed in paragraphs 20 through .20F below. 

11. , In the first of the two land sales, in the second quarter of 1973, 

• on or about June 13, 1970, Occidental Petroleum Land and DevelogT.e.'it 

Corporation ("OPLAD"), a wholly owned subsidiary of Occidental, sold a 
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profc-rty knov.n as the Jen'-.ins Ranch to the Clout Cattlo Company, a 
corporation ov.ncd and controlled by or, a Jack Rutter, for an aprc-cd s;.lc'r. 
price of $7,600,000. In August 1969, this same property had been apprait.d 
at an approximate value of $4,625,000. The agreement between Clout Cattle ' 
Company and OPLAD provided that Clout Cattle Company would pay $760, CCO to 
OPLAD, as a cash do\,'n pa^iacnt, and give OPLAD a note secured by the Jcn.tir.s 
Ranch for $6,840,000, for the rcnaiiider of the purchase price. The note would 
■ boar interest at 10* and no principal paimicnts would be due on the note for 
three years.' In addition,' Clout Cattle Co.'apany agreed to prepay eighteen 
months interest, or $1,026,000, and another corporation owned and controlled 
by Jack Nutter agreed to guarantee another two years of interest payments. 

A. Neither Nutter nor Clout Cattle Company had available the funds 
^ necessary to pay Occidental the $760,000 cash'cjown payment and 
the $1,026,000 prepayment of interest to execute .the Jenkins 
Ranch transaction. Therefore, simultaneous with, and as part of, 
the Jenkins Ranch transaction, OPLAD and Clout Cattle Co.mpany 
executed a transaction which provided Clout Cattle Company with 
the funds necessary to purchase the Jenkins Ranch. In this 
transaction, OPLAD purportedly purchased frQi Clout Cattle Company 
certain land located in Junction City, Arizona. For this land 
OPLAD paid $2,600,000 i,n cash which money was used in part as 
; follows: 

• , _$7'60,000 was used as a down payment on Clout Cattle 

Company's 'purchase of the Jenkins Ranch; . 

$1,026,000 was used as prepa^iment of interest in connection 

with the purchase of the Jenkins Ranch; ‘ . 

\’ 

$100,000 was used to pay a broker in connection with the ' 
Jenkins Ranch— Junction City transaction'. 
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/■ 

Ol’LAD and Iluttor fnrtaar atji'ccJ tiiat Kiilttr \;ould dcvc-lofj 
the Junction Cit." ,)ropcrty, subdivide it i.nto lots, arc 
soli the indivi.. .1 lots. OPL'.D would rcceivo 50:l of ihc 
ITofits from the sale of each lot up to 51 ,000. Any r-xetss 
profits v.'ould be retained by butter. In addition, ilutver 
gave 6i''LAD tlie option to demand after three years that butter 
repurchase for cash fro;,) OPLAD any lots wiiich remained unsold. 

B. In the Jenkins Ranch--Jutictipn City transaction, OPLAD 

paid cut a net of $81^,000 and reported an immediate pront or 
approximately $3,000,000. This purported profit represented the 
difference between OPLAD's cost basis of $4,600,000 in the Jenkins 
Ranch and the sales price of $7,600,000 and was computed while 
wholly ignoring the Junction City transaction through which 
OPLAD had financed Clout Cattle Company's purchase of the Jenkins 
’ Ranch, This $3,000,000 purported profit- was- incl uded in the 
$43,-856,000 net income reported to the public for the second 
quarter of 1970. The manner in which this purported profit was 
earned was never disclosed to the public or to Occidental share- 
holders, nor has Occidental disclosed that the purported profit was 
improperly recorded. 

. 12. On or about June 30, 1970, OPLAD executed the second of the two 
land sale transactions referred to in paragraph 10 above and recorded 
approxiinately $2,050,000 as profits in the second quarter of 1970. In this 
transaction OPLAp sold a property known as the Jones Ranch to Security 
Alliance Corporation, a corporation wholly owned by Mrs. Alvin Dworman, for 
a gross sales price of $5,300,000. Hr. Alvin Dworman negotiated the 
transfi^ction on behalf of his wife's corporation. Security Allianc.e Corp. 
made an $800,000 cash down payment and gave OPLAD a note for $-1,5C0,C00 
secured by a trust deed on the Jonas Ranch. The note bore interest at 10» 
but no principal payments wore due for three years. In addition, Socunty 
Alliance Corp. prepaid $1,350,000 interest on the note., ^ v 
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A. SiiiiuUain'Ous with tha :ir.lo of the Jones P,nr,;;li to tl'.D 
corporation ovmecl by llrs. Alvin Dworwan, OPLAU purchased thri.': 
parcels of real properly from Mr, Alvin Dworiiinn for a total 
price of t/i,932,000. O.'LAIl paid Dwornian $3^050,000 in cash, 
assumed certain existing liabilities on the properties, and 
gave Mr. Divoriiian notes for tlie remainder of the purchase price. 

B. The $3,050,000 in cash given by OPLAD to Mr. Dworman v.'as used in 

part, as follov/s: . . • 

$800,000 was used as a down payment for the purchase of 
the Jones Ranch by the corporation wholly bv.'ned by Mrs. 

Dworman; . ■ ' 

■ $1,350,000 vras used as a prepayment of interest in 
connection with the purchase of the Jones Ranch by the 
corporation wholly owned by Mrs. Dworman. 

C. In the Dworman transaction OPLAD paid out cash in the amount 

\ 

■of $500,000 and recorded an immediate profit of approximately 

* • • ' 

•$2,050,000, the diffevence between OPLAD's co^t basis of $3,250,000 
’’and the gross sales 'price of $5,300,000. OPLAD in recording this 
"^purported profit viiholTy ignored its purchases of real property 
■from Mr,. Dworman. OPLAD's purported profit frpm this transaction 
was included in the $43,856,000 net income reported to the public 
for the second quarter of 1970. The manner in which this purported 
profit was earned was never disclosed to the public nor to Occidental 
f ’ sharehplders. Nor has Occidental disclosed that the purported profit 
from this transaction was improperly recorded.. ■ ^ 

Quarter Ending March 31 , 1970 . ■ 

13. On or about May 13, 1970 Occidental issued a press release. 
Thereafter, on or about May 22, 1970, Occidental issued a "Progress Report" 

_ to shareholders for the three s;onths ended March 31 , 1970, which report was 
signed by defendant Hammer and mailed to Occidental shareholders. The press 


62 


s 


rclof;so ai;d "Pi'oyrcss P.cport" each stated that i’n the quartc-i' erdir.j K.rch 
31, 1570 Ccc-idental's net inco:r,o was $'12,370,000, a sllrht dcrline frc::t 
ll.s $’.2,535,000 which it had reported for the first c,;j.-rtcr cf Iff.?, L.-f 
that cirnings available to cocraoii shareholders. had increased frcri $35,C ;o,C,'0 
in 15GD to $37,055,000. in 1970. The "Progress Report" further stated: 

"I'l.js despite a general slowdown in tlie couiitry's gross national prefect 
■and weakened petroleum product prices in Europe, your company was able to 
maintain its profits at virtually the same high level as that of last year." 

Id. The press release of May 13, 1970 and the "Progress Report" cf 
hay 22, 1970 failed to disclose that the $42,370,000 reported as Occidental's 
net income for the first quarter of 1970 was derived in part from approximately 
$4,245,834 in purported profits resulting from two financing transactions which 
had been structured to take on the appearance of land sales and in which 
Occidental's recognition of profits was improper.- The press release and "Progress 
Report" further failed to disclose that Occidental's reported net income for the 
first quarter of 1970 was also .derived in part from an improper $5,000,000 • 

accounting adjustment made on 'the books of Occidental on the last day of the 
quarter. In addition, the press release and "Progress Report" failed to , * 

disclose that approximately $3,000,000 resulting from the sale of an interest 
in cort.ain coal leases y/as improperly included in Occidental's net inco.me 
for the quarter as more .fully described below in paragraphs 20 through 20F. 

15. The first financing transaction referred to in paragraph 14 
above occurred op or about March 31 , 1970 when OPLAD purchased 1 ,240 acres 
of land from Rhodell Farms, Inc., a corporation wholly owned by one Richard 

S. Rhodes, for $2,500,000 in cash. On that same day, OPLAD resold 1,000 of 

/ • 
the acres purchased from Rhodell Farms, Inc. to Arizona Construction 

Company for .$4,100,000 and recorded a purported profit of $2,100,000. 

Occidental included this purported profit in the net inco.me which it reported 

uo shar..i!sldc-rs lor the first quarter of 1970. Arizoiia Constructioii Ceapany 

paid Occiden'ual $800,000 in cash as a down paj-menfand gave OPLAD a note fer 

$3,300,000 secured by the 1,000 acres anu certain ether ^ends owned bv Richard 

S. Rhodes. 
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A.. Tho $2, 500, COO which OPLAD paid to Rhodcll i-arhis, Inc. v.as 
used as foUcws; 


$&CO,000 was transferred to Arizona Construction Cc.'.pany 
to be used as a down paiwont in connection with Arizona 
Construction Company's repurchase of tiie 1,000 acres from 
• 0PJ.AD; • . 

$1, 'ill, COO was used to pay some of the obligations’ of 
RhodelV Farms, Inc. 

$209,000 was used by Rhodell Farais, Inc. as working capital. 

B. On March 31, 1970 Arizona Construction Company was a corporation 
: which was 505! owned by Richard S. Rhodes and 502 ov/ned by Oean 

Lufkin. Prior to execution of the transaction between OPLA.D 
and Arizona Construction Company, however, OPLAD had agreed to 
lend Rhodes the money necessary for Rhodes to purchase Lufkin's 
' interest in Arizona Construction Company. Shortly after Arizona 
Construction Company purchased the land which had originally 
been owned by Rhodell Farms, Inc., OPLAD did, in fact, advance 
. $75,000 which was useo- by Rhodes , to buy out Lufkin's Interest in 

Arizona Construction Company. • • ' . 

■ V • 

■ C. OPLAD recorded $2,100,000 in purported profits from this transaction 
on March 31, 1970 and this purported profit was included in the 
$42,370,000 net income which Occidental reported to the public and 
• to its shareholders for the first quarter of 1970. Occidental 
never disclosed the manner in which it earned this 
purported profit, nor did Occidental disclose that Arizona Constpuction 
Canpany's and_Rhodes' abvlity to pay their note to OPLAD was in doubt. 

^16. The second financing transaction referred to in paragraph 14 above 
occurred c.n or about March 31,. 1970_wheii OPLAD e.xecuted a transaction in 


wnich it 'purchased certain farm land from Agro Resources, Inc. , and 
immcdiatoly resold the same land to Kobbs Land and Cattle Company, recogniz 
a profit cm the resale of ?2,145,fl34. In purchasing the land fro.m Agro 
Resources, Inc., OPLAD paid $5,754,166.10. 


ir.g 
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A. The $2,000,000 in cash v.hich OPLAD paid to. Agro Rc-sourcts, Ire. 
v.'ns used as follovjs: 

. V 

$1,000,000 was transferred to liohbs Lend and Cattle 
Coaipany and was used as a down payment in the repurchase- of 
. the land from OPLAD by Hobbs Land and Cattle Ccsipany, 

$1,000,000 vas used to pay certain creditors of Agro Resources, 
Inc. 

B. Agro Resources, Inc., is a corporation 20'! owned by John Schultz 
who is its president and 80% owned by a group of foartec-n investors. 
Hobbs Land and Cattle Company is a corporation lOOK owned by John 
Schultz,- who formed the corporation for the purpose of repurchasing 
the land from OPLAD, and vAno is president of the corporatio.n. 

C. Hobbs Land and Cattle Company paid OPLAD a sales price of $7,900,000 

in the following manner: ' ' . 

, $1,000,000 as a cash down payment, which money was originally . 

derived from OPLAD; 

$3,754,166.10 was paid by taking on the obligation for ths 
. _ /same liabil ities 'which OPLAD had taken on in purchasing the 
land from Agro Resources, Inc.; 

$3,145,834 was paid in the form of a note given by Hobbs 
Land and Cattle Co.mpany to OPLAD. 

To secure -Hobbs Land and Cattle Company's obligation to 0.°LAD, 

Hobbs Land and Cattle Company pledged certain farm machinery and 
equipment, v;hich machinery and equipment was provided by Agro 

• f' . ■ ■ 

Resources, Inc., for the purpose of allowing Hobbs Land and Cattle 
Company to pledge it as security. Title to the'.machinery and 
J equipment was transferred to Hobbs Land and Cattle Company in 
exchange for an unsecured note given to Agro Resources, Inc., at 
A' time when it was well-known that Hob.bs Land and Cattle Cc.T.pa.ny had 
neither the resources nor a source of income fro.ii v/hich it could 
derive funds to pay the note. 
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0.. On or about June 12, 1970 John Schultz v.rote a letter to 

the sharoriolders of Agro Resources, Inc., in which he 

_ described the transaction with OPLAD in pertinent part as follcv.'s: 

"In substance, Agro borrowed $1,000,000 from Occidental 
53.200,000 in five years at lOf^ interest 
on the unpaid balance. For cogent reasons Occidental 
coulu nou make a puro loan • , , 

_ Schultz further stated that all of the shares of Kobbs Land and 
Cattle Co.npany, which vks ' incorporated for the sole purpose of 
reacquiring the land from OPLAD, "are held in trust for the benefit 
of Agro." ! 

. E. OPLAD recorded a $2,1-55,834 profit on this transaction on March 31; ' 

^ 1970 and this profit was included in the net income which Occidental 
. reported to the public and to its shareholders for the first quarter • 

• OM970. No disclosure was made of the manner in which this 

purported profit was_ earned. Nor was it disclosed that OPLAD had not 
_ received adequate collateral for Hobbs Land and Cattle Co.mpany's 
obligation to justify recognition of a 'profil; in the first quarter 
of 1970. ^Occidental did not disclose that ’this- purported profit 
was improperly recorded. j 

17. On or about March 31, 1970 Occidental made an improper consolidating 
adjusting journal entry which- adjustment resulted in the improper recognition 
of $.S,OOO.OQ;o in.net income in the. first quarter of 1970'. This entry improperly 
increased income by giving effect' to a nroposed contract between Oxy-Libya, an 
Occidental subsidiary, and A.G.I.P.., s.p.A., an Italian oil com.oariy, at a 
time when.no contract had been executed and' at a time when no contract 
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cuuld bo |-on'o)T.o;l witliouk approval of liiG Libyan. Arab Republic, which 
approval bad not been cl)taiiied as of March 31, 1S70. Occidental included 
the $5,000,000 rcsultintj from the acccunting adjustiaent in tiie net inco..-;: ’.....eh 
it reported to tl'.e public and to Occidental shareholders for the first cuere.'-r ci 
1970. Occidental did riot disclose the iranner in which the net inccn-e hre b :-n 
derived nor did it disclose the ir.'ipropriety of the accounting adjustment which 
resulted in this increase of reported net income. 

Quarter Ending Scoteniber 30, 19C 9 

18. O.n or about October 27, 1969. Occidental issued a press release 
and, thereafter, on or about h'ovember 4, 1969, Occidental issued a 
"Progress Report" to shareholders for the six months ended September 30, 

1969, which report was signed by defendant Ha.Timer and mailed to Occidental 
shareholders. Said press release and "Progress Report'' pch 'Stated that 

for {he third quarter of 1969 Occidental had net income of $49,134,000 and • . 
comparc-d that amount to the $37,785,000 earned in the third quarter of 1963. 

f * 

The "Progress Report" further stated: 

"Your management is gratified to report that in the midst 
of the tight money situation, the battle tp halt inflation, 
and the recent change of Government in Libya, Occidental 
achieved neiv all time records for revenues and earnings in 
both the fipst nine months and the third ouarter of 1969." 

The "Progress Report" went on to state that, the income^ reported was all from 

operations. ' ‘ . 

19. The press r'elease 'of October 27, 1969 and tlie "Progress Report" of 
November 4, 1969^did not disclose that’approximately Sl’4 n42'.000 of the 
$49,134,000 reported a‘s<Piet income for the third 'quarter of 1959 resulted 
airectly from extensive accounting adjustments and changes made in the 
accounting systems of Hooker Chemical Corporation, a large consoli'dated 
subsidiary of Occidental, and from accounting adjustments made at Occide.'.tal 's 
European Complex. Nor did the press release Or the "Progress Report" disclose 
that the changes and adjustments related in large part to the first and second 
quarters of 1969 and to years prior to 1969, and that Occidental, by including 
all cf these chatnjes end adjustments In uiK-. third quarter of 1939, hod o. .-ted 
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i-lie 1.1 is loading ii.ipi-cssion that Occidental earned' a profit of $<9,134,C.::, 
in tha tr.ird r, eerier of 1S09, and tlKit all o-f this profit was frc.i cpcralic.ns , 
The ran.-, or .in which Occidental achieved "new all time records for rc-vcr.ees 
and earnings" in the third qaarlcr of 19C9 was. not disclosed to CccidcnUl 
sharci'.oldii’s cr^'to the p'jblic. • " ' . 


Ti’ansactions Recurring in Quarters Ending June 30, 1970, f.arch 31. 
19/0 and Dec oinbci- 31, 1969 


20. During the years 1969 and 1970 Occidental entered into a series 


of transactions in which it purportedly sold interests in certain coal leases 

to a Japanese trading company which transactions resulted in Occidc-ntal's 

recordation of profits .on a current basis in each of the quarters ending 

June 30. 1970, March 31, 1970, and December 31, 1969. 

A. On o:; about December 20, 1969, Occid.ental entered into an 

, _agree,i.ent v/ith Nissho-Iv.ai Co., Ltd., a Japanese trading company, 

pursuant lo which fiissho-Ii'/ai Co., Ltd., agreed to provide 

. Islaqd Creek Coal Company, an Occidental subsidiary, with a line 

: /* ' • • 
of credit not to SKcee'd $25,000,000, to be used by Island Creek 

to d.eyelop a mine to be known as Virginia Pocahontas i!'4 ("VP =4"). 

This loan was not to accrue interest for five .years and thereafter 

Island Creek v/as to pay 6.5^ interest oh the loan for a period of 

^ fifteen years. Simultaneous with the. execution ‘of the loan 

agreement, I^sland Creek and Nissho-Iwai Co., Ltd., executed a 

sales agreement pursuant to which Nissho-Iv;ai Co., Ltd., was to 

purchase 30,000,000 tons of coal, which was the entire projected 

* ^ 

production of VP #4, for approxinately’a 15 year period. The mine 
^ when working at full capacity vas scheduled to produce approximately 
2,000,000 tons of coal a year. The agreement for the sale of coal 
produced by VP rA conte, -.plated rene'.-.'als for successive S year pcricd,s. 
The total coal reserves of VP A was estimated to be between 70,000,000 
tens and 80,000,000 tons. 
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3. 0:i ti;o Sun;: day oii vJiich tlie lean atjrccirint and ti.o salts 

agrcc'.i'.eiil wo, a oxccuUd, Island Crenk sold to Misslis-Iwai /.•.onlcor, 
Cori'oration, a wliolly owned subsidiary of Nissho-Iwii Co., Ltd., 
a iniorost in certain coal loasc-s contained within the area 



scheduled to ho da\'ol„,;Ld into VP "•!. The initial p.'-cductic:. of 
VP i!'i is scheduled to be derived frc;n these leases, which are 
estimated to contain approxiiiiitely 5,000,000 tons of cca1 reserves. 

The reserves contained in these leases are sclicduled to be C/;h: usted 
by 197St Island Creek took back froni Ilissho-Iv.ai An'.crica.n C'crptration 
tiie right to cancel the sale of the interesf-in the leases in the 
event that KisshoCiwai Co., Ltd., did- not loan Island Creek the 
$25,000,000 which it had agreed to provide. Before making the loan 
Nissho-Iwai Co., Ltd., had to obtain the approval of the Japanese 
government, which approval it had not obtainc-d by tlie end of 
December 1969. 

* ^ 1 
C. The sales price /or the ^90 interest in the leases contained in tl^e 

area that is to become^VP fi was $‘1,500,000. Kissho-Iwai teericen 

Corporation paid $675,000 as a cash dovin payment and gave Island 
1 

Creel< a note for the remaining $3,825,000. The note was a general 
■ i • • ' 

corporate obligation of Nissho-Iwai American Corporation end was 

secured by a deed of trust on the interest i.n the Teases sold. 

The agreements relating to the transfer of the interest in the coal 

leases provided that Island Creek would construct and operate VP s4 

and that Island Creek would act as exclusive, sales agent for the coal 

produced ^from the leases in v/hich Nissho-Iwai American Corporatio.'i 

purchased an interest. 'Payments on the note were scheduled to'be 

/ deducted from the amounts owed Nissho-Iivai 'by Island 'Creek pursuant- to 

this mar!;cting arranger, eat. All of the coal which Island Creek was 

fo sell as agent for Nissho-Iwai American Corporation was already 

cconiitted to Nissho Iwai Co., Ltd., pursuant to the 30,000,0CD ton 

sales agreement. Island Creek guaranteed that the cost to Nlssho- 

I\,ai American Corporation of producing the coal contained in t.;e 

leases in \,hich Island Creel; transferred a 99,^ Interest we-uld net 

exceed a certain ceiling.' Above this ceiling all costs were to be 



- 1 -'. - 

D. Ccc’idonto'i $3,S33,t'D3 i.5 a, puri^ortcJ profit frc;,. Ir.a ocIl 

of tiio •'iCii intortst in tl’.e leases in Dtcwiber 19G9. This a.-oun’. 
was incltdc'i in C xidentai 's not incorno for the fourth cuirtor cf 
1959. Occidental did not disclose the nanner in v;hich ohis 
purported profit v/as corned. . 

E. Cn'or a'rout March 31, 1970 Island Creel; sold to Missho-Iv.si 
feerican Corporation an additional 25.311 interest in the sar..; Icvscs 
ill which tiisy had sold a ^Oii interest on or about Dece,-ber 20, 1959. 

The March 30, 1970 sale resulted in a purported profit of 
appro.xiiT.ately $2,643,000 being recorded on a curr,ent basis by Island 
Creek and included by Occidental as net income for the first 
quarter of 1970 in its report to the public and to Occidental 
shareholders. Thereafter, on or about June 30, 1970 Island Creek sold to 
I-.'issho-Iwai American Corporation an additional 16.8" interest in 

' the same leases in which Island Creak had already sold the 4911 interest 
and the 25.2" interest. -The June sale resulted in a purported 
prop’t of approxiiriately'^$l ,775,000 being recorded by Island Creek 
on a current basis in the second quarter of 1970 and reported to 
Occidental shareholders and to the public as 'net income for the 
second quarter of 1970. Both the March sale and the June sale of 
interests in the coal leases were effected on terms pursuant to 
which Nissho-Iwai American Corporation, paid a 152 cash down payment 
and gave Island Creek notes for the remainder of the purchase price. 

. Payments' of the notes, were scheduled to be made out of amounts which 
island Creek would owe to Nissho-Iwai' A.merican Corpo'ration from the 

^ arrangement pursuant to which Island Creak would act as exclusive 

sales agent for the coal produced from the leases in which the interests 
were sold. , . 


F. 


With respect to each of the transactions described in paragraphs 20 
through 205, no disclosure was ever made to shareholders that 
Occidental had improperly include.! in its net income, as reported to 
sliareliolders and to the public foi :he first and second quarter of 


1970, purported profits fre.m shese sales of interests in cc.il I-.-.-es 


iihich n!.i tod r''‘>'d’i't-‘i \.’,-rc improperly recorded cn a current insis. 


ro 


s 


3 0, 1969 

C:i or Moly 31, 19v5 OcciclcnUI i,ssii(.d a press rok-aso. 
IhiTro.’.ru-r, on or okuil A.igost 12, 15^0, Occicknki issued a "r.'c'rrocs 
llppuk" lo_slK.rc:.oid:,'s for 1.hc six inoikhs period u:,dod Juno 30, 1C3S;, 

\.'iiici'i report v.'c.s sv’i.oJ by dcfcndai'ib liauisier or.d (..ailGd tc Occidonial 
si;,-. re :-.u1 dors, -fnid press relocse or.d "Prooross Report" oocir steted that 
Occidonkl's net i;,;cr;a tor the second ruartor of 1969 v.'os a rc-cord $47,!:,’.2,CC0 

• , I 

ar.d ti;;t earninpjs available to co.",;on shareholders for the first six i.'.c.nths on" 
19G9 were double the earnings available to co.xr.on share|;olders for the first 
six months of 1968. 

22. _ Said_ press release of July 31 , .1969. and said I'progress .Report" 
of August 12, 1969. failed to disclose that the $47,942,000 reported as 
Occidental's net income for the second quarter of 1969 v/as derived in part 
from the recording of a $6,393,000 profit from the purported sale of a 497i 
interest in certain coal leases in Island Creek's Virginia Pocohontas |3 mine 
("VP f3") to Tokyo-Boeki , Ltd. , a Japanese trading company. 

A. SoonCafter the 49!5 interest in the leases was sold to Tokyo-Soeki, 

• Ltd., Island Creek, acting as exclusive sales agent for Tokyo- • 

^Boeki, Ltd., committed the coal, production .from' those leases 

• * ’i 

to certain sales contracts which had been executed before To.kyo- 
•Boeki, Ltd., purchased an interest in the leases.. This was cone at 
a time when the full production of VP #3 had not been committed' to 
.-coal purchasers. In exchange for the 49!i interest in the lease's. 

, -Tokyo-Bo.eki, Ltd., paid Island Creek -15% of -the $7,000,000 purchase 
•price in ^cash and executed a note for the remainder. Payme.nts of 
..interest and principal on 'the note were deferred, and payments Were 
/ scheduled to be derived from the marketing arrangement pursuant to 
wiiich Island Creek acted as exclusive sales agent for the coal pro- 
duced from the interest in the leases owned by Toi^'o-Boeki, Ltd. 

Island Creek guaranteed t.hat the cost of producing the coal to 
Tokyo-Boeki, Ltd. would not exceed a sot ceiling, and Island Creak 
was bound to absorb any cost above that coiling. 
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D. Cccklcntal tl'd not disclccc to tho po!>lic or to Occidontc,! 
sliarc'iiolcici's t!io iiiciniioi' ’in wiiii-ii 5C,o53,CCO, or upp;’oy.i:..iloly 
ISw Or the J'r/.f’lH.OOO 'rl.lcli Cocidtntal reported to bo its not 
inco:.:o for the second Cprortcr ■. f 1059 v.'os derived, licr did 
Occidents! disclose tlict approxis.ctely 132 of the ir.CG:.:e report 
icr the seccr.d eusrtcr of 1969 v.cs derived frc:n the sale of e 


capital asset, Kor did Occidental disclose that the $d7, 942,000 
reported as net incense for t!ie second quarter of 1969 was in part 
cenved Tro;ii the i.siproper reporting of $6,393,000-, a profit on a 


cerrent basis fron 

1 the sale of a 492 

interest in certain leases to 

ToKyo-Boeki, Ltd. 

, 


23. The transactions 

and accounting devices set out in paragraphs 9 

throegh 22 above, materially changed the net 
to shareholders in each quarter as follows: 

income of Occidental reported 

Matters Included in Coniolaint 

% Relationship to 
Reported Not Income 

• . • 

June 30, 1970 


Jenkins Ranch- 
Junction City 
O.vornian 

Irissho-Iwai 

Total 

Reported Kct Income 

$/2, 985,625 
, ’ 2,087 ,685 . 
1,775,000 

rCSTSTSiT 

PlsTB'S'CaCo' 

! ‘ 

',6.82 

'.4.82 

M.02 

Tsre?- 

March ' 31 , 1970 



Rhodell Farms 
Agro-Hobbs 

A.G.I.P. 

Nissho-Iv.’ai 

Total . 

Reported ITrfTncome 

$ 2,100,000 

2.145.000 
5,000,000 

2.643.000 
5TT7SS370W 
Ft’ST^.OTTiT 

' .5.02 ' ’ •: 

5.12 

11.82 

6.22 

1 

December 31, 1969 

. 


NisshO"Iwai ' 

Reported Net Income 

'$ 3, ’gas' 000 
W7r7'4T^o 

11.52 

September 30, 1959 


. • 

Accounting Adjustments 
end Changes 

Reported ."ot Inco.me 

$14,042,000 

Vi9M"34,000 

28.62 

June 30, 1969 



Tohyo-fioeki 

Reported i'cL Income 

$ 6,392,000 
bT/,9h'270'hu 

' 13,32 
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20. By I'cfison of the foi'ofjoing, doftridaiils herei.n s'Intjly and in 

f 

concert have violated, are violating and are continuing to violate Sc'. tio.', 

10(b) of ti.o Exchange Act, 15 U.S.C. 7aj(.b) and Rule lOb-S, 17 CF.R 2-i0.1Cb-5 
thereui'.der. ' ' ■ ' . • 

cotiiT n . . • 

Section 10(b) of the Securities Exchange • 

Act, 15 U.S.C. 78j(b) and Rule l.Ob-5, 17 ’ . ■ 

CFR 240.10b-5 Tharc-undar ■ • 

25. Paragraphs 1 through 6 are hereby realleged and incorporated 

into this count. • ■ • ■ 

26. Since on or about January 1, 1966 to the present, defendants 
Occidental and llaraer, directly and indirectly by use of the means end 
instrumentalities of interstate commerce and the mai have employed a 
device, schema and artifice to defraud, have madeuntrue statements of material 

facts and i;ave omitted to state material facts necessary in order to make 

» 

the statements made, not misleading, and have engaged, in acts, practices and 

a course of business which operate and would operate as a fraud and deceit upon 

✓ 

persons in connection with the purchase and sale of the common stock and other 
securities of Occidental . , . ■ ■. • . . 

27. As a part of said scheme, artifice and fraudulent course of 
business, defendants Occidental and Hammer have issued and caused to be 
issued to the pqblic press releases., including, but not limited to, a 

press release issued on or about Hay 20, 1970, in which defendant Hammer made 
certain statements which v/ere false and misleading and failed to make other 
statements necesdary in order to make the statements made not misleading. • 

A. Defendant'’ Hammer stated 'that Occidental's average crud'e oil 
, ^ production in Libya for the first four months of 1970. was 

782,000, barrels per day and tliat-daily production for A.oril had 
reached appr'oximately 800,000 barrels. Defendant Hamsner failed- 
to disclose that for the tv;o weeks inimediately prior to the issuing 
of the press release total production in Liby'a had decreased to an 
average of approximately 770, COu ',..rr^:s per day, Defendan. 

Hamtor also failed to state that a.s of the date of the iss.iarao of the 
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B, Defendant Haniaer stated in the same press release that he expected 
coal production free, Island Creek to increase frcni the epproxirr.j tc-ly 
20,000,000 tons produced in 1969 to over 39,000,000 tons in 1970. 
Katimer failed to disclose that Occidental's internal laar.aceaient report 
at the time of the press release estimated that production would 

be approximately 36,464,000 tons for 1970. Hammer also failed xc 
state that this same internal management report indicated that of 
this latter amount, 3,719,000 tons was to be produced from mines 
. which Island Cree'x supervised but did not own. 

C. Defendant Hammer stated in the same press release that he expected 

✓ ' 

Occidental to realize a^ lOIS increase in earnings in 1970 as compared 
to 1969, assuming Occidental and the Libyan government would reach 
an acceptable pricing agreement for crude oil. Ham.r.er failed to 
state that Occidental's internal manag&Tient report at the time of . 
the press release stated that Occidental could not indicate an 
ascertainable source for $47,095,000 of the profits necessary to 
reach this goal of a lOil increase over 1969. As of the date of 
said press release. Occidental's management report estimated that 

f ^ ■ 

without locating such additional sources of income, 1970 net income 

' ^ 

would be $146,264,000 or approximately a 17/i decrease as compared to 
/ 1969 net income rather than the lO'I increase predicted by Hammer. 

28. By reason of the foregoing, defendants herein singly and in concert 
have violated, are violating and are continuing to violate Section 10(b) of the 
Exchange Act, 15 U.S.C. 7aj(b) and Rule iOb-5, 17 CFR 240.10b-5, tlierc-undc-r. 


■'4 




CCI^J .ly. 

Section 10(t) o,' ti.e Sreoritieo E>;chr.!y.:o 
‘Act ifi U.S.C. /'3j(t) ar.i !Ui1e _10:3-5, 17 
cm g -iO .lOb -S Tiio ec;i r::!;;r 

SD. Pcrr-srcplis 1 t!ii‘occ;h 6 orc; horv^-y I'c-illcjod one! inccTj/Orct. . 
in this ccent. ■ 

30. Sir.ce on or oboiit Jonuory 1, 1CS6 to the present, i;..fcr.dor.t; 
Occidentol or, cl Horootr directly nnd indirectly, by use of the rocor.s o.-i 
ins trur/.ental i ties of .interstate cor.Tic-rce and the r.rails, have ecployod „ 
device, schene end artifice to defraud, have ctede untrue stocenerits ct 
nratcriel facts and have emitted to state reterial facts necessary cn cc'.' 
to icake the statenronts mode, in the light of the circumstances under ■...■.•.o.-. 
they were made, not misleading, and have engaged in acts, practices or.d o 
course of business which operated and, would operate as a fraud and dec^; ; 
upon persons in connection with the purchase and sale of the common stcok oro 
other securities of Occidental. 

t 

31. As a part of the aforesaid, defendants issued and caused to te 
issued, certain press releases and filed and caused to be filed with c!..' 
Commission certain documents vrivich press releases and documents ccr, LO'.nco 
financial information for the years ending Dece,7,ber 31,.l%9_and Decct:.' a., 
1970, for the nine months ending September 30, 1970 and the nine mcntr.s 

■ September 30, 1969 which financial information included and incorpcrf-cac 
some'or all of the purported profits more fully described in paracra.sns 9 
through 22 above. In connection with said press releases and documents 
filed with the Commission, no disclosure was made concerning the mans:.' 
in which these purported profits were earned. Nor ves it discloses ^ — 
these purported profits were improperly recordc-d. 

32. By reason of the foregoing, defe.idants herein singly ana .r. - 

r’ . . ^ I ^ 

hbve violated and are violating and will continue to violate Scci..-.'. 
of the Exchange Act, 15 U.S.c'. 78j(b) end Rule lOb-5, 17 CFR 240. ll---: 
•thereunder.' 

IJliereforo, the plaintiff Commission respectfully prays ai-3 ‘-- 

Th.at this Court issue a preliminary ''njuncticn ar.d finCi I'-'. - - 

restraining and enjoining defendants Occidental Petroleum, C^ , 
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K u'l.t. Cv-Cl*. Oi til'.d li'iG'ir Off'ICG.’S^ 

cvloycGS, Gitorncys, eixcggso.'s , a.,:; ihosc ., 

cOoCi::';. or iJBi-L.icipi\,-;on ’.rlu'i ti',c-.r, -.'rc.:,; cl-ircculy or 1;,a'’,-cci'.y 
, v-ioiKt-Inn or a-ici-inri al-ctt’:,-;; vlo'.a-cic.rr. of Sact'ior. ;C(b) o' o; 
_ Ifxchapro Acb of ;y3'‘, ;3 y.S.C, yOjv')), and iiuTo ICb-f. if Cf.": 

' * • L> ’ . 

. • tiierciindor In coaMecf’Ion wlih CmO purclsaoc and salo cv vf.a- :cc. 

^ . Oco'io'cnta'i Pctroicur.i Corporat-icr., or the secordudes of any oiha-r 

■_ /,ssber, -'r'''. f 'r'- '. f 

_ ihai. ilrls Court Qrant such other and further relief as it rray cea::. 

just and proper^ 

Respectfully subniitced, 

. rhrvth''.'. ’ ' (7 ’tr- F 
■' ' *■ ’..'a; lace L. T'i n'lueny ^ 

\ ‘ Assistant Director 

t. . Vr *■ Siseplv'/i'^ei^ “ ' 

.• ■ ' ', /fi.anchvChief n . 

•■ ' ■ . . .. • . 

... •. ■’ ilt^fn "g .' Carl etonT" * 

- • ■ ’ . ■' . ’.. .etterney 

_ • ' . w' _ . 

' '• ■ '' Attorneys for Plaintiff 

1 ■ Securities and Ex c ha, nee Co-T.issi; 

/ .on. fvcg-ional Office • • • SCO h’orth Capitol Screet, N.v. 
.ur.oes and Exchange Ccsjr.issicr. . '.feshington. DsC. 2C5',P ' 
/^S\^^Yorp- lonnv. •. .'V^^^paonelio. ?02-755-1245 


/.iCViH f (tOu'ns tJuvvy * 

» .o,„ir»isu)'t>oor 

Xcv/ Vorh r/cgional Office ■ • 

Securities and Exchange Ccx/r.issicr. 
25 j-cvcral Plaza 

Mev/ York, k'c.v York lOOCI'.. ■ • 

Dated: March ’‘y^'l 971 f '-i,'.' '' 'ri 
’{■'■■ p' ••■; v'''V .i;;.- 

' v'<7yr!i^K'vr.'7-''7i7fV\of' • 

'i • 'A '7 ■ vf '7 v'; 

'■ E .^vvib/ 7' if ' ' ■'{‘' 7 ' ’’ 


I . t T-,r.^t%n mfntiont n aim Ocs^CIUKnj m oma 


AFFIDAVIT OF SERVICE 

State of New York ) 

: ss . : 

County of New York ) 


MAUREEN MOTHERWAY being duly sworn deposes and says: 

I am not a party to this action. I am over 18 years of age 
and reside in Queens County, N.Y.C. On October 1, 1974, I served 
the Joint Appendix and Plaintiff-Appellants Brief upon the 
following attorneys at the following respective addresses by 
depositing copies of the same in post-paid properly addressed 
wrappers in an official depository under the exclusive care 
of the United States Postal Service within th" State o?^ New 
York: 

ROGERS & WELLS 

Attorneys for Defendants-Appellees , 

Dreyfus Corporation, Howard Stein, 

Richard A.M.C. Johnson, Julian M. 

Smerling and Lawrence M. Greene 
200 Park Avenue 
New York, New York 10017 

WORMSER, KIELY, ALESSANDRONI , 

MAHONEY & MC CANN 
Attorneys for Defendant-Appellee, 

International Telephone and Telegraph 
Corp. 

100 Park Avenue 

New York, New York 10017 

PAUL, WEISS, RIFKIND, WHARTON & GARRISON 
Attorneys for Defendants-Appellees, 

Lazard Freres & Co., Felix G. Rohatyn 
and Andre Meyer 
345 Park Avenue 
New York, New York 10022 


SULLIVAN & CROMWELL 

Attorneys for Defendant-Appellee 

Marine Midland Banks, Inc. 

48 Wall Street 

New York, New York 10005 

CONDERT BROTHERS 

Attorneys for Defendant-Appellee 
Dreyfus Marine Midland Management Corp. 
200 Park Avenue 
New York, New York 10017 

STROOK, STROOK & LAVAN 
Attorneys for Defendant-Appellee 
The Dreyfus Fund, Inc. 

61 Broadway 

New York, New York 10006 





Sworn to before me 

this 1st day of October, 1974. 





DEfU'.QT &MJEV * 

fctar Strie «f Nw Vorii 
-Ito. O»-10BBJW 

Smi orartf ^ 
Commlnioi CipM IknlS^WTr^ 


